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BEFORE THE NATIONAL GREEN TRIBUNAL, WESTERN
ZONE BENCH, PUNE

APPLICATION NO. 43 OF 2023

Sagar Kantilal Devre,
Aged about 36 years, Occupation: Advocate, . ... Applicant
Mulund (East), Mumbai — 400 081.
VERSUS
The State of Maharashtra & Others.
.. Respondents

AFFIDAVIT-IN-REPLY ON BEHALF OF RESPONDENT NO.
27, FILED BY RAJNIGANDHA FOUNDATION (PUBLIC
TRUST), THE OCCUPIER OF THE SUBJECT STRUCTURE,
THROUGH ITS EXECUTIVE PRESIDENT

I, Mahendra Vaity, the Executive President of Rajmgandha :

Foundation, a public charitable trust duly registered under the / £

2020

Maharashtra Public Trusts Act, 1950, having its office at Mulund §* c | e 7 ‘

(East), Mumbai, aged about 65 years, Occupation: Social Work, do

hereby solemnly affirm and state on oath as under:

1. Iam the Executive President of Rajnigandha Foundation (“the
Foundation” / “the Trust”) and I am duly authorised by the
Board of Trustees of the Foundation, by a resolution duly
passed in that behalf, to affirm and file the present Affidavit-in-
Reply on its behalf. I am fully conversant with the facts anfl
circumstances of the present matter, both from the records
maintained by the Foundation in the ordinary course and from
my personal knowledge in the discharge of my duties. I am,

therefore, competent to depose to the facts stated herein.
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2. At the very outset, the contesting Respondent submits that the
occupier of the subject structure is Rajnigandha Foundation, a
public charitable trust, which is arrayed in the Application as
Respondent No. 27. The service of the Application has been
effected upon Rajnigandha Foundation as the occupier of the
subject strLtcture. Being the entity actually in occupation and
actually affected by the reliefs prayed for, Rajnigandha
Foundation (Respondent No. 27), through its Executive
President, Shri Mahendra Vaity (duly authorised by the Tru}st),
files the present Affidavit-in-Reply.

3. Atthe outset, the contesting Respondent denies each and every
allegation, averment, contention, submission and statement
contained in the Application that is contrary to or inconsistent
with what is stated hereinbelow, save and except what is
expressly and specifically admitted. Nothing in the Application
shall be deemed to have been admitted by the contesting
Respondent merely for want of a specific traverse, and the
contesting Respondent puts the Applicant to the strict proof of
every allegation made by him.

4. The contesting Respondent submits that the Application is
misconceived, untenable and an abuse of the process of law.
The Application deserves to be dismissed at the threshold, with
exemplary, costs, for the reasons set out under the heading
“Preliminary Objections” below, which the contesting
Respondent prays be treated as part and parcel of the prayer for
dismissal. Without prejudice to the said preliminary objections,
the contesting Respondent deals with the Application paragraph
by paragraph on merits thereafter.

L. PRELIMINARY OBJECTIONS
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A. None of the prayers falls within the jurisdiction of this Hon’ble
Tribunal under the National Green Tribunal Act, 2010.

5.

()

(b)

(©

The jurisdiction of this Hon’ble Tribunal is a creature of statute.
Under Sections 14 and 15 of the National Green Tribunal Act,
2010, the Tribunal can entertain only those disputes which raise
a “substantial question relating to environment” arising out of
the implementation of the enactments specified in Schedule I to
the Act. A bare reading of the prayers in the A'pplication shows
that the Applicant seeks

an order directing the District Magistrate, the Collector and the
Municipal Corporation of Greater Mumbai to “take over the

area” by removing structures and persons;

an order that the area be taken over and maintained as per the

permitted user; and
an order for criminal prosecution of the so-called offenders.

Not one of these prayers raises any substantial question relating
to environment, nor does any of them arise out of any enactment
in Schedule L. In substance, the Application is a complaint abblit
alleged unauthorised construction on a plot reserved as open
space. That is a town-planning grievance governed by the
Maharashtra Regional and Town Planning Act, 1966, the
Mumbai Municipal Corporation Act, 1888 and the
Development Control and Promotion Regulations, 2034, none
of which finds a place in Schedule I to the NGT Act.

The Applicant has not produced a shred of evidence, no expert
report, no air, water or soil analysis, no measurement of any
pollutant, no study of any ecological impact, to demonstrate thz;t
the structures in question have caused, are causing, or are likely

to cause any harm to the environment whatsoever. The

2022



khatushyam
1911


2023

)m/

Application proceeds on the bald, sweeping and unsupported

assertion that “use of open area for any construction does

adversely affect the environment.” Such a vague and conclusory

statement, unsupported by any material, cannot clothe this
Hon’ble Tribunal with jurisdiction. A grievance about a
building standing on a reserved plot, absent proof of an
environmental consequence, is not.an environmental dispute. It
is settled that the burden lies on the person invoking the
Tribunal’s jurisdiction to plead and prove a substantial question
relating to environment, and the Applicant has wholly failed to

discharge that burden.

B. The very same subject matter is pending before the Hon’ble
Bombay High Court, the Application amounts to parallel
adjudication and abuse of process.

7. The Application is liable to be dismissed i# limine on the short
ground that the identical subject matter, in respect of the
identical plot, seeking identical relief, is already pending before
the Hon’ble Bombay High Court. The plot in question, bearing
CTS No. 1320/C and 1320 (pt), Village Mulund, Taluka Kurla,
and the very structures standing thereon, are the subject of Writ
Petition No. 1650 of 2017, Anlar Patil s/o Prabhakar Patil &
Anr. v. Municipal Corporation of Greater Mumbai & Ors.,
pending before the Hon’ble Bombay High Court. By order
dated 18th January 2018, the Hon’ble High Court (Coram: A.S.
Oka and R.NN. Deshmukh, JI.) has already directéd the
Designateci Ofﬁéer of the Municipal Corporation of Greater
Mumbai to visit the very same plot bearing CTS No. 1320 at
Village Mulund, Taluka Kurla, to inspect the structures, and to
initiate appropriate action in accordance with law in respect of
the structures found to be illegal. A true copy of the said order
of the Hon’ble Bombay High Court dated 18th J anuary 2018 is
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annexed hereto and marked‘ as Exhibit R-9. The said
proceedings are being conducted, periodically monitored, an.d
compliance affidavits are being called for by the Hon’ble High
Court.

The present Applicant is fully aware of the said pending
proceedings before the Hon’ble High Court. The Applicant has
himself annexed to his Application, as his own Exhibit “H” and
Exhibit “H-1, the affidavit of the Collector, Mumbai Suburban
District filed in Writ Petition No. 1650 of 2022 / 2017 and the
order of the Hon’ble Bombay High Court dated 18th January

2018 passed therein. Having himself placed the High Court
proceedings on the record of this Hon’ble Tribunal, the
Applicant cannot feign ignorance of them. Despite that
knowledge, the Applicant has chosen to approach this Hon’ble
Tribunal seeking the self-same relief of removal of the self-
same structures from the self-same plot. This is nothing but an
attempt to procure, from a second forum, a relief which is
already under the seizin and active monitoring of the

constitutional court.

Such conduct is impermissible. It is well settled that a litigant
cannot be permitted to pursue the same cause for the same relief
simultaneously before two different fora. To allow the
Application to proceed would result in the unseemly spectacle
of parallel adjudication, with the attendant risk of conflicting
findings and directions on the legality of the very same
structures, one set emanating from the Hon’ble High Court in
exercise of its powers under Articles 226 and 227 of the
Constitution of India, and another from this Hon’ble Tribur_lal.
The orders of the Hon’ble High Co{n*t are binding on this
Hon’ble Tribunal, and it would be wholly inappropriate for the

2024
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Tribunal to embark upon an enquiry into a matter already
engaging the High Court. The filing of the present Application,
in the teeth of the pending writ petition, is plainly an abuse of
the process of law and an arm-twisting tactic. On this ground

alone the Application deserves to be thrown out with costs.

C. Demolition is a discretionary, executive and administrative
Junction of the Planning Authority; it cannot be commanded by a
writ or a Tribunal direction.

10.  Even assuming, without admitting, that any structure on the plot

is unauthorised, the decision whether or not to demolish it is an
administrative and executive function reserved by statute to the
Planning Authority / the Municipal Corporation, to be exercised
in its discretion after due process. It is not for the Applicant to
dictate, nor for any court or tribunal to direct, that a particular
structure must be demolished. The Hon’ble Supreme Court has
authoritatively seftled this question in Muni Suvrat-Swami Jain
S.MP. Sangh v. Arun Nathuram Gaikwad & Ors., (2006) 8
SCC 590. The Hon’ble Supreme Court held that the power to

order demolition of an alleged unauthorised structure (under

Section 351 of the Mumbai Municipal Corporation Act, 1888)

is exercisable only by the Municipal Commissioner, who, after

issuing a show-cause notice and examining the cause shown,

has the discretion to order or not to order demolition. The Court

held in terms that even the High Court, in exercise of its writ
jurisdiction under Articles 226 and 227, cannot impede, by a
mandatory order, the exercise of that discretion, and cannot
itself direct demolition. The Court held that the word “may” in
the relevant provision leaves it to the Commissioner’s
discretion whether or not to demolish, and that the court cannot
substitute its discretion for that of the statutory authority or

command the authority to exercise its discretion in a particular
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manner. A copy of lhe sald Jjudgment is annexed hereto and
marked as Exhibit R-10.

The principle laid down in Muni Suvrar (supra) is squarely
applicable. If the Hon’ble High Court, exercising the plenary
writ jurisdiction under Article 226 of the Constitution, cannot
direct demolition and cannot substitute its own discretion for
that of the Planning Authority, then this Hon’ble Tribunal, a
creature of statute with a limited jurisdiction confined to
environmental disputes, can certainly issue no such direction.
The reliefs prayed for by the Applicant, directing the authorities
to “take over the area” and remove the structures, are prec1se1y
the kind of mandatory directions that the Hon’ble Supleme

Court has held to be impermissible.

Further, it is well settled that the mere departure from a
sanctioned plan, or the putting up of a construction without
prior sanction, does not ipso facto and inevitably justify
demolition. The Hon’ble Supreme Court, both in Muni Suvrat
(supra) and in the decisions approved therein, including Syed
Muzajfar 4liv. Municipal Corporation of Delhi, 1995 Supp (4)
SCC 426, has held that there are cases of unauthorisegi
construction which are amenable to compounding and
regularisation, and others which are not, and that it is for the
Planning Authority to consider, at the appropriate time and
having regard to the nature of the transgression, whether a
structure  may be compounded or regularised rather than
demolished. Demolition is the extreme step, reserved for cases
of grave and serious breach; it is neither automatic nor
mandatory. The discretion to compound or to regularise vests
in the Planning Authority and not in the Applicant, this Hon’ble

Tribunal, or any court. In the present case, as set out in Section

2026
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Il below, the question of demolition does not even arise,
because the subject structure was erected by a public authority
that required no development permission under Section 44 of
the Maharashtra Regional and Town Planning Act, 1966, and is

therefore not unauthorised at all.

II. THE SUBJECT STRUCTURE IS NOT UNAUTHORISED

AT ALL: IT IS ERECTED BY A PUBLIC AUTHORITY

EXEMPT FROM DEVELOPMENT PERMISSION UNDER

SECTION 44 OF THE MRTP ACT, 1966

13.

14,

Without prejudice to the preliminary objections, the contesting
Respondent submits that the structure with which it is
concerned is wholly lawful, was raised for a public purpose, and
is expressly protected by the planning regime. The Foundation
is a public charijtable trust, duly constituted under its Deed of
Trust and registered under the Maharashtra Public Trusts Act,
1950. A certified copy of the Deed of Trust of the Foundation
is annexed hereto and marked as Exhibit R-1, the Certificate of -
Registration of the Foundation is annexed hereto and marked as
Exhibit R—:‘Z, and the Permanent Account Number (PAN) Card
of the Foundation is annexed hereto and marked as Exhibit R~
3. The Foundation is in lawful occupation of the subject
structure, which is provided with a metered and authorised

electricity connection; the electricity bill in respect of the said

i)l'emises is annexed hereto and marked as Exhibit R-4. The

structure in question was not put up for any private gain or
personal benefit of any individual. It was constructed for a
genuine public purpose, for the benefit of the residents of the

locality, in’the nature of a public amenity.

Crucially, the subject structure was erected by and at the
instance of public authorities, out of public money, for a public

purpose. The structure was constructed out of the Corporator’s
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development fund, that 1s, pﬁblic funds placed.at the disposal of

the local elected representative for civic amenities, the

utilisation of which was duly sanctioned by the Collector,

Mumbai Suburban District, an officer of the State Government.
The structure was then actually constructed through the
Maharashtra Housing and Area Development Authority
(MHADA), a statutory public authority and Area Development
Authority constituted under the Maharashtra Housing and Area
Development Act, 1976, which executed the work and granted
its No Objection Certificate (NOC) for the same. The Collector,
Mumbai Suburban District has, by his le’ltters dated 26th
December 2008, 7th June 2010 and 2nd December 2010,
expressly issued NOC to public representatives and to public-
purpose bodies to construct amenities such as a community hall,
drinking water point, library and the like on the said plot. True
copies of the said letters of the Collector dated 26th December
2008, 7th June 2010 and 2nd December 2010 are annexed
hereto and marked as Exhibit R-5, Exhibit R-6 and Exhibit R-7
respectively. The construction was, therefore, not a clandestine
encroachment by a land-grabber, but a publicly funded amenity,
built out of the Corporator’s fund with the sanction of the
Collector and executed through MHADA, in the ordinary

course of civic development.

This single fact is, with respect, decisive of the entire
Application. The Applicant’s case rests wholly on the premise
that the subject structure is “unauthorised” because, on his case,
it was put up without the prior permission of the Planning
Authority. That premise is legally untenable, because the law
does not require a public authority to obtain such permission.
Section 44 of the Maharashtra Regional and Town Planning
Act, 1966 (the very statute under which the plot is reserved)

2028
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17,

pre

provides, m sub-section (1); that “any person not being Central
or State Government or local authority intending to carry out
any development on any land shall make an application in
writing to the Planning Authority for permission.” The
obligation to apply for development permission is, by the
express words of the statute, cast only upon persons other than
the Central or State Government or a local authority. The
Central Government, the State Government, and a local
authority are, in terms, excluded from the requirement of

obtaining development permission under the Act.

The same exemption appears in Section 43 of the Act, which,
while restricting development of land, carves out, by its third
proviso, that no permission shall be necessary for the carrying
out of works by any authority in exercise of its powers under
any law for the time being in force, and for the carrying out by
the Central or the State Government or any local authority of
the works therein described. Read together, Sections 43 and 44
of the MRTP Act, 1966 establish a clear statutory scheme: a
public authority acting in exercise of its statutory powers does
not require development permission from the Planning
Authority. Indeed, the proviso to Section 44(1) itself recognises
the special position of the Housing and Area Development
Board and the bodies established under the Maharashtra
Housing and Area Development Act, 1976, of which MEADA.
is the apex authority. A copy of the relevant extract of Sections
43 and 44 of the Maharashtra Regional and Town Planning Act,
1966 is annexed hereto and marked as Exhibit R-11.

Applying the said provisions to the facts: the subject structure
was erected by the Collector (an officer of the State
Government) and MHADA (a statutory public authority),
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acting in exercise of their respective statutory powers and out
of public funds. Neither the State Government nor MHADA
was required, under Section 44 of the MRTP Act, 1966, to
apply for or to obtain any development permission from the
Planning Authority in order to erect the subject structure. It
follows, as a matter of plain statutory construction, that the
subject structure is not unauthorised at all. A structure raised
by a public authority that is statutorily exempt from the very
permission whose absence the Applicant complains of cannot,
by definition, be branded an “unauthorised construction.” The
foundation of the Appliéant’s case therefore collapses. There
being no want of any permission that the law .required, there is

no illegality, no encroachment, and no occasion for demolition.

Without prejudice to and in addition to the foregoing, even‘ on
the Applicant’s own premise the structure is protected by the
planning regime. The Applicant’s entire case rests on the
further premise that no construction whatsoever can stand on a
plot reserved as Recreation Ground (RG) or open space. That
premise too is legally erroneous. The Development Control and
Promotion Regulations, 2034 (DCPR-2034) for Greater

Mumbai, the very planning regime governing the plot,

. . e . 1 e . S. ¥
expressly permit limited construction within a Recreation/* ktuntba%fngfai

e trashing)
5

: eg. iy, 1o
Ground / open space. Regulation No. 27 of the DCPR-2034\& fxp,-f; o
Wlitizgze

which deals with Layout / Plot Recreational Ground / Open
Spaces (LOS), expressly provides, at sub-regulation (1)(g)(ii),
that in an open space of 1000 sq. m or more in area, structures
for pavilions, gymnasia, club houses, swimming pools and
other structures for the purpose of sports and recreation
activities may be permitted, with built-up area not exceeding
15 per cent of the total required open space (the plinth being

restricted to 10 per cent of the area of the open space). Far from
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prohibiting all construction, the planning regulation in force
expressly contemplates and sanctions the utilisation of up to 15

per cent of the open space for amenity structures of exactly the

kind in question. The structures, therefore, are not per se

impermissible; they fall within the four corners of what DCPR-
2034 permits, and are, at the highest, capable of regularisation
by the Planning Authority. A copy of the relevant extract of
Regulation No. 27 of the Development Control and Promotion
Regulations, 2034 is annexed hereto and marked' as Exhibit R-
8.

The cumulative effect of the foregoing is that the Foundation’s
structure

was erected by a public authority (the Collector / the State
Government and MHADA) which, under Section 44 of the
MRTP Act, 1966, required no development permission, so that

the structure is not unauthorised at all;
serves a public purpose and not any private benefit;

was constructed out of the Corporator’s development fund and
executed through MIHHADA, under MHADA’s NOC;

was put up with the sanction of the Collector for the utilisation
of the Corporator’s fund, and with the Collector’s NOC;

is the subject of a regularisation process already set in motion

by the MCGM’s communication to the Collector; and

is of a nature and within the limits expressly permitted by
Regulation 27 of DCPR-2034.

There is, on the Applicant’s own showing, no environmental
harm, and there is no warrant for the drastic relief of demolition

that he seeks.


khatushyam
1920


L s Sy

—to7T

III. PARAWISE REPLY TO THE APPLICATION

20.

21.

22.

With reference to the description of parties and the Synopsis in
the Application, the contesting Respondent says that the same
is a matter of record to the extent it correctly describes the plot
and the parties, and the contesting Respondent denies every
allegation therein suggesting illegality, environmental harm or
wrongdoing on its part. The contesting Respondent reiterates

the preliminary objections set out above.

With reference to the Syndpsis sub-paragraphs (i) to (vii) of the
Application, the contesting Respondent admits only that the
plot bears CTS No. 1320/C, 1320 (pt), Village Mulund, Taluka
Kurla, and is owned by the Government of Maharashtra and

carries an open space / Recreation Ground reservation, as a

‘matter of record. The contesting Respondent denies that any

structure raised by or for it is an illegal encroachment, denies
that any such structure causes any harm to the environment, and
denies that the structures must necessarily be demolished. The
constitution of the Permanent Standing Committee
(Encroachment Prevention Committee) under the Government
Resolution dated 15th December 2004, and the directions of the
Hon’ble Bombay High Court in the Suo Motu Public Interest
Litigation No. 1 of 2020 dated 26th February ."2022, are matters
of record; the contesting Respondent says that those directions,
even on their own terms, contemplate action only against illegal
and unauthorised structures, after due process, and confer no
right upon the Applicant to demand the demolition of a lawful,
publicly funded, publicly sanctioned amenity such as the

Foundation’s structure.

With reference to the Synopsis sub-paragraph (viii) and the
reliance on the order of this Hon’ble Tribunal in M/s 108, Super

2032
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s

Complex R.W.A. v. Uttar Pradesh Pollution Control Board &
Ors., the contesting Respondent: says that the said decision is
wholly distinguishable on facts and is of no assistance to the
Applicant. That decision turned on its own facts and on the
existence of a demonstrated environmental impact; in the
present case the Applicant has pleaded and proved no
environmental impact whatsoever. A precedent cannot be

applied mechanically divorced from its facts.

With reference to the Synopsis sub-paragraph (ix) and the List
of Dates, the contesting Respondent says that the complaints
and correspondence of the Applicant are matters of record. The
contesting Respondent specifically says that the alleged
inaction of the authorities, if any, is itself the subject of the
pending Writ Petition No. 1650 of 2017 before the Hon’ble
Bombay High Court, where the Designated Officer has already
been directed to take action in accordance with law. The
Applicant’s remedy, if any, lies in pursuing that pending writ
petition and not in filing a parallel proceeding before this
Hon’ble Tribunal.

With reference to paragraphs 1.1 to 1.3 of the Facts in Brief, the
contesting Respondent admits only the description, ownership
and reservation of the plot as a matter of record, and denies the
sweeping 'allegation that all structures on the plot are
“unauthorized constructions.” The contesting Respondent puts
the Applicant to strict proof of the alleged illegality of each
structure and reiterates that the Foundation’s structure, having
been erected by a public authority (the Collector / the State
Government and MHADA) which required no development
permissioq under Section 44 of the MRTP Act, 1966, is not

unauthorised at all, and is in any event lawful, for public
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purpose, built out of the Cbrborator’s fund with the sanction of
the Collector and executed through MHADA, and within the
limits permitted by Regulation 27 of DCPR-2034.

With reference to paragraphs 1.4 to 1.12 of the F acts in Brief,
the contesting Respondent says that these paragraphs concern
the NOCs granted by the Collector to various public
representatives and bodies for the construction of public
amenities such as a community hall, a drinking water poh;t
(panpoi), a social welfare centre, a library and a gymnasium.
Far from supporting the Applicant’s case, these Very averments
demonstrate that the structures were raised by or at the instance
of public authorities, with the NOC of the Collector, and for
public purposes, and not as private encroachments. The
contesting Respondent says that such structures, having been
erected by the State Government / its officers and MHADA, did
not require development permission under Section 44 of the
MRTP Act, 1966, and are therefore not unauthorised. The
contesting Respondent further says that the Collector’s
correspondence and the affidavit filed before the Hon’ble
Bombay High Court in Writ Petition No. 1650 of 2017 (the
Applicant’s own Exhibit “H”), and the order of the Hon’ble
Bombay High Court dated 18th January 2018 (the Applicant’s
own Exhibit “H-1”), establish beyond doubt that the legality of

these structures is precisely the question ah‘eaciy pending before

the Hon’ble High Court. Whether any structure was raised in
breach of the terms of the NOC, and what action should follow,
are matters for the Planning Authority and the Hon’ble High
Court, and not for this Hon’ble Tribunal.

With reference to paragraphs 1.13 to 1.21 of the Facts in Brief,

the contesting Respondent says that the references to a garage,

2034
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to a retail cloth bazaar (Chindi Bazaar), and to the various
complaints, reminders and correspondence of the Applicant, do
not concern the Foundation’s structure and are, in any event,
matters of record. The contesting Respondent denies that it has
carried on any commercial activity, and denies that its structure
is in any manner comparable to the matters complained of. The
contesting Respondent reiterates that all questions concerning
the legality of structures on CTS No. 1320 are pending before
the Hon’ble High Court.

With reference to paragraphs 2.1.1 to 2.1.13 under the heading
“Grounds of Objection,” the contesting Respondent says as
follows. The generalised statements about urbanisation, the
shortage of open space per thousand persons, and the value of
open spaces are matters of policy and rhetoric, unsupported by
any evidence of environmental harm caused by the
Foundation’s structure. The assertion in paragraph 2.1.7 that
“use of open area for any construction does adversely affect the
environment” is a bare, unsupported and legally untenable
proposition; if it were correct, no pavilion, gymnasium or
amenity structure permitted by Regulation 27 of DCPR-2034
could ever stand, which is plainly not the law. The contesting
Responderit denies that the issue falls within Section 15 of the
NGT Act, and reiterates that the Applicant has demonstrated no
substantial question relating to environment. The reliance on
Citispace v. State of Maharashtra and other authorities is
misplaced, those dccisions being distinguishable on facts and
concerned with the writ jurisdiction of the constitutional court,

not the limited statutory jurisdiction of this Hon’ble Tribunal.

With reference to the heading “Limitation” and the Applicant’s

declaration that the Application is within time, the contesting
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Respondent does not a:imlt the same and puts the Applicant 'to
strict proof. The contesting Respondent says that the structures
complained of have stood for 1ﬂény i;eal's, with the knowledge
of the authorities and pursuant to NOCs, and the Application is,
in any event, an afterthought designed to run parallel to the

pending writ petition.

With reference to the prayers (A), (B), (C) and (D) of the
Application, the contesting Respondent says that each prayer is
beyond the jurisdiction of this Hon’ble Tribunal, is incapable of
being granted, and is in any event already engaging the Hon’ble
Bombay High Court. Prayers (A) and (B) seek mandatory
directions to “take over the area” and to remove structures —
directions which, on the authority of Muni Suvrat-Swami Jain
S.M.P. Sangh v. Arun Nathuram Gaikwad (supra), cannot be
issued even by the Hon’ble High Court, the decision to
demolish being a disbretionary executive function of the
Planning Authority. Prayer (C), seeking criminal prosecution,
lies wholly outside the jurisdiction of this Hon’ble Tribunal and
is, in any event, the subject of the directions already given by

the Hon’ble High Court. Prayer (D), for ad-interim relief, is

consequential and must fail with the rest. Each of the prayersis, -

therefore, liable to be rejected.

IV. GENERAL

30,

The contesting Respondent says that the Application has been
filed with an oblique motive, and is a manifest abuse of the
process of law. The Applicant, with full knowledge of the
pending Writ Petition No. 1650 of 2017 before the Hon’ble
Bombay High Court —a fact established by the Applicant’s own
Exhibits “H” and “H-1” — has dragged the contesting
Respondent before this Hon’ble Tribunal in respect of a lawful,

2036
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31.

32,

e

publicly funded, publicly sanctioned amenity, without a whit of
evidence of any environmental harm. The filing of the
Application is an arm-twisting tactic and a device to obtain,
from a second forum, a coercive order against structures whose
legality is already under the consideration of the constitutional

court.

The contesting Respondent craves leave to refer to and rely
upon the documents annexed hereto, and to produce such
further documents and material as may be necessary at the time
of the hearing of the present matter. The contesting Respondent
also craves leave to amend, add to, or alter this Affidavit-in-
Reply, with the leave of this Hon’ble Tribunal, should it

become necessary to do so.

In the premises aforesaid, the contesting Respondent,
Rajnigandha Foundation, most respectfully prays ‘that this
Hon’ble Tribunal be pleased to:

(a) dismiss Application No. 43 of 2023 in its entirety, with

exemplary costs payable to the contesting Respondent;

(b) hold and declare that the Application raises no substantial
question relating to environment and is not maintainable
before this Hon’ble Tribunal under Sections 14 and 15 of
the National Green Tribunal Act, 201 655

(c) hold and declare that the subject matter of the Application
is already pending before the Hon’ble Bombay High Court
in Writ Petition No. 1650 0f2017, and that the Application
amounts to an abuse of the process of law and

impermissible parallel adjudication;

(d) hold and declare that the subject structure, having been

erected by a public authority exempt from development
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permission under Section 44 of the Maharashtra Regional
and Town Planning Act, 1966, is not an unauthorised

construction and is not liable to demolition;

(e) reject the prayer for any ad-interim or interim relief

against the contesting Respondent; and

I say that the facts stated hereinabove are true to my own

knowledge and no material fact is concealed here from.

Solemnly afformed,
Mumbai
Date: _o ¢ (0€[292€

Advocate ;%em No. 27 //W

(through Executive President of
Rajnigandha Foundation- Mahendra Vaity)



khatushyam
1927


2039

8

BEFORE THE NATIONAL GREEN TRIBUNAL, WESTERN ZONE
BENCH, PUNE, AT PUNE

Original Application No. 43 of 2023 (WZ)

SAGAR KANTILAL DEVRE
... APPLICANT
Versus
STATE OF MAHARASHTRA
THROUGH PRINCIPAL SECRETARY & ORS
... RESPONDENTS
AFFIDAVIT

MAY IT PLEASE THE HON'BLE TRIBUNAL:

I, Mahendra Vait;; Age- 65 years, Occupation: Retired, having

address at, A / 503, Sai Asha Society , Near Neelam Nagar Phase -

II', Gujar Road, Gavanpada, Mulund (East), Mumbai — 400 081 do

hereby state on solemn : ffirmation as under: - e
8 y a a - %«\

I'am the Executive President of Respondent No. 27 (Mahendra Vaiti) ;
above named and responsible for day-to-day administration of my:'
trust. As such, I have gone through the memo of Reply and its:\ «sf
Annexures being filed today. I find that the contents therein are true

and correct to the best of my knowledge and belief and which may be ‘f_" /
PN
treated as part and parce] of the present affidavit,

WHATEVER STATED ABOVE is true and correct to the bt ofmy || @
knowledge and belief. In witness whereof I have signed hereunder at : |
6 th day of June 2026 :

BeFURE MF
Bha
T /

Aav. Shivaji . shanag
Notary Govt Gf India DEPONENT

%egd. N¢ 15376 MUMBAI (Mb By
404-405, 4th Floor, Davar House § i —
371198, Near Central Camera Bld
2.0 Road. Fort, Mumbai - 40000

Mop E-8R32E"3%
MOTED ]u B CISTERED

“ “age No .5t No. / cﬂi{ won
- 06 JUN 73 s
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LIST OF EXHIBITS ANNEXED TO THE AFFIDAVIT-IN- |

Exhibit R-1

Exhibit R-2

Exhibit R-3

Exhibit R-4

Exhibit R-5

Exhibit R-6

Exhibit R-7

Exhibit R-8

Exhibit R-9

REPLY

Certified copy of the Deed of Trust of
Rajnigandha Foundation.

Certificate of Registration of Rajnigandha
Foundation under the Maharashtra Public
Trusts Act, 1950.

Permanent Account Number (PAN) Card of
Rajnigandha Foundation. o

Electricity bill in respect of the premises of
Rajnigandha Foundation ~(establishing the
lawful, metered and authorised use of the
structure).

Letter dated 26th December 2008 issued by the
Collector, Mumbai (Bandra), in respect of the
said plot / NOC. '

Letter dated 7th June 2010 issued by the Office

of the Collector, Mumbai Suburban District, in
respect of NOC for construction on the said
plot.

Letter dated 2nd December 2010 issued by the
Collector, Mumbai Suburban District, in
respect of the said plot.

Relevant extract of Regulation No. 27 of the
Development  Control and  Promotion
Regulations, 2034 (DCPR-2034), permitting
utilisation of up to 15 per cent of the recreation
ground / open space for amenity structures. = -

Copy of the order of the Hon’ble Bombay High
Court dated 18th January 2018 in Writ Petition
No. 1650 of 2017 (Ankur Patil v. Municipal

2040
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Exhibit R-10

Exhibit R-11

Corporatiofi of Greater Mumbai & Ors.) [also
on record as the Applicant’s Exhibit “H-17],

demonstrating the pendency of the identical
subject matter before the Hon’ble High Count.

Copy of the judgment of the Hon’ble Supreme
Court in Muni Suvrat-Swami Jain S.M.P.
Sangh v. Arun Nathuram Gaikwad & Ors.,
(2006) 8 SCC 590, relied upon by the

contesting Respondent.

Relevant extract of Sections 43 and 44 of the
Mabharashtra Regional and Town Planning Act,
1966, establishing that the Central or State
Government and a local authority are exempt

from the requirement of obtaining development

o

Deponent

permission.

o
=3
=
@
=
=
o

2
=
Lo ]
32"
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shall be 1O

in the case€ 0 |

2:::522? independent playgrounds b

Rezulation NO 33 the LOS shall be as
o

. . Of . : 3

r cals ieafiﬂfés:ggam regulations if specified separately, or else
a -

iﬁg 1IlJOS as specified above shall be provided.

provided further that the provisions of LOS in case of the

the regulation no
redevelopment schemes under

33(5),33(7),33(8),,33(195) and 33(20) (A) may be reduced. du.e to
planning constraints, minimum of at least 10%shall be maintained..
Provided further that in case of redevelopment proposal under

Regulation No 33(5), the existing area of LOS shall be maintained,
if it is more than 10 % of the layout.

(b) Minimum area: No such LOS shall measure less than 125 sq. m.

(c) Minimum dimensions: The minimum dimension of such LOS
shall not be less than 7.5 m, and if the average width of such LOS

is less than 16.6 m, the length thereof shall not exceed 2 1/2 times
the average width.

(d) Access: Every plot meant for a LOS shall have an independent

means of access, unless it is approachable directly from every
building in the layout.

(e} Ownership: The ownership of such LOS shall vest by provision, in

a deed of conveyance, in all the property owners on account of
whose holdings the LOS is assigned.

(f) Tree growth: Excepting for the area covered by the permissible
. structures mentioned under (g) below, the LOS shall be kept

permanently open to the sky and accessible to all owners and
occupants as a . LOS and trees shall be grown as under: -

(a) at the rate of 5 trees per 100 sq. m or part thereof of the said LOS
to be grown: within the entire plot(b) at the rate of 1 tree per 100

sq. m or part thereof to be grown in a plot for which LOS is not
necessary

(c) In between the trees planted along the boundary of plot shrubs with
grass shall be planted.
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ORDINARY ORIGINAL CIVIL JURISDICTION
WRIT PETITION NO.1650 OF 2017

Ankur Patil s/o. Prabhakar Pati] and Anr, ... Petitioners
Vs '

Municipal Corporation of Greater Mumbai and Ors. ... Respondents

Mr. Altaf Khan I/by Anjali Awasthi for the Petitioners.

Ms. Pallavi Thakar for the Respondent - BMC.

Mr. Kedar Dighe, AGP for Respondent Nos.3 to 5.

Mr. Suyash Gadre i/by M/s. Utangale & Co. for Respondent Nos.2 and
4.

CORAM : A.S. OKA &
PN. DESHMUKH, JJ.

DATE : 18" JANUARY, 2018
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2 * Accordingly, we grant leave to amend for impleading the
said persons as parties and for carrying out consequential amendments
which shall be done within a period of two weeks from the date on
which this order is uploaded. Issue notice to the added respondents as
well as respondent No.6 returnable on 28" February, 2018. Petition to
be listed under the caption of “Fresh Admission”. Advocate for the
petitiohers to supply adequate number of copies for effecting service
within a period of three weeks from today failing which the Petition

shall stand dismissed for non-prosecution without further reference to

the Court.

3 Perusal of Exhibit — 8 to the reply filed on behalf of the
Collector records that 5 persons named therein have carried out
construction on the plots allotted to them without obtaining permission

of the Mumbai Municipal Corporation.

4 We, therefore, direct the Designated Officer of the Mumbai
Municipal Corporation to visit the plot bearing CTS No.1320 at village
Mulund, Taluka Kurla and inspect the structures which are mentioned

in Exhibit 8 of the reply filed on behalf of the Collector. As stated in the
said letter at Exhibit -8, the Designated Officer shall initiate appropriate

action in accordance with law in respect of the structures which are

20 3




lvuiid L ve lucydl. GOIIPpUdNCE alilddVvit Slidll DE Illed Defrore the next
2071

date.

(PN. DESHMUKH, J) (A.S. OKA, J)

3of 3



SCC.

ONLIN E?
True Print

SCC Online Web Edition, © 2023 EBC Publishing Pvt. Ltd.

Page 1 Tuesday, May 30, 2023

Printed For: Anjali R. Awasthi

SCC Online Web Edition: http://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2023 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.
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hold that the provisions of Section 8 of the Hindu Succession Act are not
retrospective in operation and where a male Hindu died before the Act
came into force i.e. where succession opened before the Act, Section 8 of
the Act will have no application.”

(See also Daya Singh v. Dhan Kaur'®.)

21. The Act indisputably would prevail over the old Hindu law. We may
notice that Parliament, with a view to confer right upon the female heirs,
even in relation to the joint family property, enacted the Hindu Succession
Act, 2005. Such a provision was enacted as far back in 1987 by the State of
Andhra Pradesh. The succession having opened in 1989, evidently, the
provisions of the Amendment Act, 2005 would have no application.
Sub-section (1) of Section 6 of the Act governs the law relating to succession
on the death of a coparcener in the event the heirs are only male descendants.
But, the proviso appended to sub-section (1) of Section 6 of the Act creates
an exception. First son of Babu Lal viz. LLal Chand, was, thus, a coparcener.
Section 6 1s an exception to the general rules. It was, therefore, obligatory on
the part of the respondent-plaintiffs to show that apart from lLal Chand,
Sohan lL.al will also derive the benefit thereof. So far as the second son,
Sohan L.al is concerned, no evidence has been brought on record to show that
he was born prior to coming into force of the Hindu Succession Act, 1956.

22. Thus, it was the half-share in the property of Babu Ram, which would
devolve upon all his heirs and legal representatives as at least one of his sons
was born prior to coming into force of the Act.

23. Except to the aforementioned extent, in our opinion, the courts below
are correct in applying the provisions of Section 6 of the Act and holding that
Section 8 thereof will have no application. The appeal is allowed in part and
to the aforementioned extent. The decree would be modified accordingly. No
COSLSs.

(2006) 8 Supreme Court Cases 590

(BEFORE DR. AR. LAKSHMANAN AND TARUN CHATTERIEE, JJ.)
MUNI SUVRAT-SWAMI JAIN S.M.P. SANGH 25 Appellant;

Versus

ARUN NATHURAM GAIKWAD AND OTHERS
Respondents.

Civil Appeal No. 4448 of 20067, decided on October 11, 2006

Town Planning — Bombay Municipal Corporation Act, 1888 (3 of 1888)
— Ss. 354-A and 351 — Comparative scope of — Authority competent to
exercise the power under S. 351 and scope of judicial interference, if any,
with the exercise of discretion by that authority — Held, S. 354-A deals with
stop-work notice whereas S. 351 deals with show-cause notice for demolition
of unauthorised structures — Power under S. 351 is exercisable only by the

16 (1974) 1 SCC 700

T Arising out of SLP (C) No. 9049 of 2006. From the Final Judgment and Order dated 23-2-2006
of the High Court of Judicature at Bombay in Writ Petition No. 2841 of 2005
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Municipal Commissioner who, after issuing show-cause notice and after
examining the cause shown, has the discretion to order or not to order
demolition of the alleged unauthorised structure — High Court cannot, in
exercise of its writ jurisdiction, impede by a mandatory order the exercise of
that discretion — Constitution of India — Arts. 226 and 227 —
Administrative Law — Administrative action — Administrative or executive
function — Exercise of power/Discretionary power — Scope of judicial
interference with

One F and certain others (hereinafter referred to as “the original owners™)
owned a plot of land consisting of two bungalows and one chawl of a certain
number of tenements. There was only one entrance to the property through a 12
feet wide strip of land. F entered into a development agreement with a party in
order to develop the property. A proposal for approval of a proposed temple
complex on the plot was submitted to Bombay Municipal Corporation (for short
“BMC”). After the construction of the temple was completed, the original owner
sold the said property (hereinafter referred to as “the trust property”) to the
appellant, a public trust, by a deed of conveyance. The easementary rights in the
access road of 12 feet were also conveyed to the appellants. Meanwhile, a
developer of an adjacent plot constructed a building and dug the land beneath the
access road and tried to install a gate at the entrance of the access road. The
appellants then filed a suit for declaration and injunction. Respondent 1 herein (a
tenant of the premises), allegedly at the suggestion of the said developer, made a
representation to the Municipal Commissioner about the unauthorised structure/
temple. The appellants also complained to the authorities about various illegal
constructions and unauthorised conduct of the respondents. BMC did not take
any action on the complaints due to the pendency of the suit. Respondent 1 then
filed a writ petition before the Bombay High Court alleging that appellants were
in the process of constructing a temple in the extremely crowded area without
obtaining permission from the Municipal Corporation. He, therefore, sought,
inter alia, the relief that the municipal authorities be directed to demolish the
entire unauthorised and illegal constructions. The appellants replied that the
construction of the temple was not in progress at that time and had already been
completed. BMC issued notice to stop the work under Section 354-A of the
BMC Act for construction of four RCC columns on the rear side of the temple.
No work was carried out after the service of the notice under Section 354-A.
However, the appellant submitted an application before BMC for regularisation
of the temple building. The High Court passed an order directing the Municipal
Authorities to demolish entire illegal and unauthorised construction carried on by
the respondents despite noting that the issue of regularisation was a matter
between the respondent and BMC. The appellants then filed the present appeal
by special leave. While granting leave, the notice issued was limited to the
question as to whether although Section 351 of the Bombay Municipal
Corporation Act, 1888 (for short “the Act”) had left to the Commissioner’s
discretion to demolish or not to demolish, the High Court could direct a
mandamus for demolition. It was further directed that there would be interim
stay of demolition and no further construction would be made.

Before the Supreme Court, the appellants contended that by the impugned
order, the High Court had assumed the powers granted to the Municipal
Commussioner under the BMC Act, 1888 to decide whether the structure was
legal or illegal. That moreover, issuance of a notice under Section 351 of the
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BMC Act and giving opportunity of hearing to the owner of the building were
conditions precedent for issuing an order for demolition of the building and
unless, upon hearing, the Municipal Commissioner found that the construction
on the disputed property was unauthorised and illegal, question of its demolition
could not arise. Referring to the wide discretionary powers of the Municipal
Corporation under Section 351(2), the appellants submitted that the writ court
could not substitute such discretion of the Commissioner nor could it direct the
Commissioner to exercise the discretion in a particular manner.

On the other hand, the respondents submitted that since despite several
complaints, the Municipal Commissioner had not exercised the power vested in
him under Section 354-A of the Act to demolish the illegal structure after he had
issued a notice under that section, the High Court was right in ordering the
Municipal Commissioner to demolish the structure and that when the executive
failed to perform their duties or erred in performing their duties, the High Court
acting under the extraordinary powers vested under Articles 226 and 227 of the
Constitution had the necessary power to direct the executive to enforce the law.

The Corporation took the stand that the Trust had made a fresh application
and that the same would be considered in accordance with law.

Allowing the appeal, the Supreme Court
Held :

No notice under Section 351 was issued by the Municipal Commissioner in
the present matter against the appellants. The Corporation had issued a notice (o
stop the work under Section 354-A. After the service of stop-work notice under
Section 354-A no work was carried out. Section 354-A of the Act deals with
stop-work notice whereas Section 351 deals with show-cause notice for
demolition of unauthorised structure. The power under Section 351 of the Act
has to be exercised only by the Municipal Commissioner and it is left to the
Municipal Commissioner under the provisions of Section 351(2) either to order
or not to order the demolition of the alleged unauthorised temple. (Para 53)

Section 351 obliges the Municipal Commissioner if the construction of any
building or the execution of any work is commenced contrary to the provisions
of the Act to give notice requiring the person doing the work to show cause why

the same should not be pulled down. The word used in that context is shall. If

sufficient cause is not shown it is left to the Commissioner’s discretion whether
or not to demolish the unauthorised construction and, therefore, the High Court
cannot impede the exercise of that discretion by the issuance of a mandatory
order. Therefore, the Commissioner is directed to decide the question as to
whether he should pass an order for demolition or not. The matter is to be
decided absolutely on merits after affording opportunity to the respondent.
(Paras 57 and 60)
Bilkishbhai Moizbhai Vasi v. Municipal Corpn. for Greater Bombay, WP No. 1286 of 1980,
decided on 10-8-1983 (Bom HC): Abdul Rehman Siddique v. Ahmed Mia Gulam
Mohuddin Ahmedji, (1996) 2 Mah 1.J 1042, impliedly approved
Sved Muzaffar Ali v. Municipal Corpn. of Delhi, 1995 Supp (4) SCC 426, followed
Corpn. of Calcutta v. Mulchand Agarwalla, (1955) 2 SCR 995 : AIR 1956 SC 110 : 1956
Cri LJ 285; U.P. SRTC v. Mohd. Ismail, (1991) 3 SCC 239 : 1991 SCC (L.&S) 893 :
(1991) 17 ATC 234: State (Delhi Admn.) v. I.K. Nangia, (1980) 1 SCC 258 : 1980 SCC
(Cr1) 220: Julius v. Lord Bishop of Oxford, (1880) 5 AC 214 : (1874-80) All ER Rep 43
(HL.); M.C. Mehta v. Union of India, (2006) 3 SCC 399 : (2006) 2 Scale 364: M.I.
Builders (P) Lid. v. Radhey Shyam Sahu, (1999) 6 SCC 464; G.J. Kanga v. S.S. Basha,
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(1992) 2 Mah L.J 1573 : (1992) 3 Bom CR 582: Mansukhlal Vithaldas Chauhan v. State
of Gujarat, (1997) 7 SCC 622 : 1997 SCC (1.&S) 1784 : 1997 SCC (Cn) 1120, referred
o

Maxwell on Interpretation of Statutes, 11th Edn., p. 231, referred to

H-M/AT7Z/35083/C

Advocates who appeared in this case :

F.S. Nariman and Shyam Diwan, Senior Advocates [P.H. Parekh, E.R. Kumar, Ms
Shakun Sharma and Kush Chaturvedi (for P.H. Parekh & Co.), Advocates, with him]
for the Appellant;

Mukul Rohatgi and Ranjit Kumar, Senior Advocates (Santosh Paul, Ms Vibha Datta
Makhija and Lakshmi Raman Singh, Advocates, with him) for Respondent 1;

Pallav Shishodia, Atul Y. Chitale, Ms Suchitra Atul Chitale, Ms Sujeeta Srivastava and
Madhup Singhal, Advocates, for Respondents 2 and 3;

U.U. Lalit, Senior Advocate (P.B. Sarpotdar, A.K. Rao, Praji K.J. and Prasanna
Balkrishna Sarpotdar, Advocates) for the Intervenor.
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The Judgment of the Court was delivered by

DR. AR. LAKSHMANAN, J.— Leave granted.

2. This appeal is directed against the final judgment and order dated
23-2-2006 passed by the High Court of Judicature at Bombay in Writ Petition
No. 2841 of 2005 whereby the High Court while allowing the writ petition
directed the Municipal Corporation to demolish the entire illegal and
unauthorised construction carried on by Respondents 3-17 on entire CTS
Nos. 206, 206 (1 to 9), Kurla Part IV, New Mill Road, Kurla (W), Mumbai.

3. The short facts leading to the filing of the above appeal as stated in the
SLP are as under:

Shri Fernandes and others (hereinafter referred to as “the original
owners”) owned a plot of land bearing CTS Nos. 206 and 206 (1 to 9) and
CTS Nos. 212 and 212/1 to 4, NA Survey Nos. 764 and 768, of Village/
Taluka Kurla, Mumbai, suburban district, consisting of two bungalows and
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one chawl of 8 tenements. It is to be noted that there is only one entrance to
the property from A.H. Wadia Marg (New Mill Road) through a strip of land
about 12 feet wide (hereinafter referred to as “the access road”). The tenants/
occupants used the said access road to access their respective premises,
including the writ petitioner before the High Court (Respondent 1 herein),
who was a tenant of Chawl No. 523/7 of CTS Nos. 1 to 9 in the aforesaid
property.

4. Shri Fernandes entered into a development agreement with Shri Ghag
of Sadhana Builders in order to develop the property. A proposal for approval
of proposed temple complex at CTS Nos. 206, 206 (1 to 9) was submitted
before BMC.

5. The construction of temple was completed and the installation of idol
ceremony (pratishtha) took place. It is to be noted that Respondent 1
participated in the celebration and did not make any complaint regarding the
construction of the temple.

6. The original owner sold the aforesaid property (hereinafter referred to
as “the trust property”) to the appellant, a public trust, by a deed of
conveyance, where Mr Ghag was a confirmation party. When the property
was conveyed to the appellant the aforesaid property consisted of four shops,
eight residential premises, Jain temple, Upashraya, Pravachan hall and open
space. It is to be noted that the easementary rights from A.H. Wadia Marg
(New Mill Road) through the access road of about 12 feet wide were also
conveyed to the appellants.

7. One Mr Ismail Yakob Payak, the developer of the plot adjacent to the
trust property i.e. plot of land bearing CTS Nos. 205, NA Survey Nos. 765,
766, 767 started construction on the said plot (hereinafter referred to as “the
developer™).

8. The said developer constructed a building of ground plus 6 floors
known as “Saiba Palace”. After constructing the said building the developer
dug the land beneath the access road and tried to install a gate at the entrance
of the access road.

9. Appellants 1 to 11 filed a suit being Suit No. 1478 of 2005 in the City
Civil Court at Bombay for declaration and injunction.

10. The developer in an attempt to pressurise the appellants into not
prosecuting the said suit had set up Respondent 1 herein (a tenant of the trust
property) to initiate proceedings against the appellants. According to the
appellants, the fact that Respondent 1 was set up is clear from the
following—(a) though the construction of the temple was completed in the
year 2001, Respondent 1 who was a tenant of the premises did not complain
about the unauthorised construction till the appellants herein filed a suit
against the developer; (b) that Respondent 1 had participated in the
celebration of idol installation; (¢) that the advocates of the developer as well
as of Respondent 1 were same; and (d) that Respondent 1 and the developer
belong to the same Nationalist Congress Party.

11. Respondent 1 through his advocate gave a representation to the
Municipal Commissioner about the unauthorised structure/temple.
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Respondent 1 also wrote several letters of complaints to Hon’ ble Ministers,
Assistant Commissioner of Police, Deputy Chief Minister, Commissioner of
Police, Inspector General of Police, Editors of newspapers, etc.

12. The appellant filed an interim application Notice of Motion No. 1201
of 2005 in Suit No. 1478 of 2005 for grant of ad interim relief. After hearing
the parties the City Civil Court passed the following order:

“The defendants have constructed part of their compound wall. The
plaintiff’s agree that the defendants shall extend that construction leaving

6 ft from the otla on the rear of the four shops in the plaintiffs’ property.

The defendants shall construct their compound wall as shown in blue
extending it from the wall already constructed leaving 6 {t space from the
otla on the rear of the shops of the plaintiffs as shown in blue in the
sketch plan, Ext. A to the plaint.

The plaintiffs shall be entitled to have access through the defendant’s
property for only pedestrian traffic (including palkhis) pending the suit.

N/M is disposed of accordingly. NOC w/s if filed.”

13. The aforesaid order was modified and it was added that “By consent
order dated 3-5-2005 is without prejudice to the rights and contentions of
both parties.”

14. During the pendency of the said suit, the developer started
constructing a compound wall on the southern side of the tenement, whereby
the developer encroached upon a part of the land bearing CTS No. 212 and
reduced the width of the access road from 12 feet to 6 feet. He also
wrongfully constructed a gate at the entrance of the servient tenement,
touching the land bearing CTS Nos. 212/1 to 4 and thereby attempted to
disturb the free use of the right of way acquired by the Trust.

15. The appellant complained to the authorities about the illegal
construction and unauthorised conduct of the respondents.

16. In reply, the Municipal Corporation informed the petitioner that as
per order of Asstt. Joint Municipal Commissioner dated 6-8-2005, the
occupation certificate to the building constructed by the developer and named
Saiba Palace shall be issued after the proceedings in court are finally
disposed of and the provisions of access to the subject temple will also be
taken into account.

17. Respondent 1 filed a writ petition before the High Court at Bombay
alleging that appellants were in the process of constructing a temple in the
extremely crowded area without obtaining permission from the Municipal
Corporation and that on account of this construction the atmosphere in the
locality has been disturbed and disputes have arisen. In view of this he sought
the following reliefs:

(/) direct municipal authorities to demolish the entire unauthorised
and illegal construction on CTS Nos. 206, 206 (1 to 9) called on by the
petitioners herein;

(ii) pending disposal of the writ, injunct the petitioners from carrying
on any further construction;
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(zif) appointment of Court Commissioner to visit the property and
give its report.

18. It is the case of the appellant that the construction of temple was not
in progress at that time. Temple was already constructed in the year 2001.

19. It is also the case of the appellant that Respondent 1 being a tenant of

Chawl No. 523/7 on the trust property claimed that he recently came to know
about the illegal and unauthorised construction on the trust property, despite
his further claim in the writ petition that the property was under his
supervision continuously for 12 years and Mr Ghag had also executed power
of attorney on 18-11-1998 in his favour.

2(0. Bombay Municipal Corporation (in short “BMC”) issued notice to
stop the work under Section 354-A of the BMC Act for construction of four
RCC columns on the rear side of the temple.

21. The appellant submitted an application before BMC for
regularisation of the temple building.

22. One of the trustees and the appellant herein, Shri Arvind Kothari filed
counter-affidavit to the petition and stated in detail about the proxy litigation
initiated by the builder and also the mala fides against Respondent 1. It was
also pointed out that there had been no infringement of bye-laws relating to
I'SI. That lakhs of devotees visit the temple.

23. Respondent 1 filed a rejoinder before the High Court in which most
of the averments have remained uncontroverted due to either bald denial or
no denial. It would be pertinent to mention that nexus between the developer
and Respondent 1 largely remained uncontroverted.

24. BMC also filed a counter-affidavit, wherein it was categorically
stated that after service of a stop-work notice under Section 354-A of the
BMC Act, no work was carried out.

25. The High Court passed an order directing the municipal authorities to
demolish entire illegal and wunauthorised construction carried on by
Respondents 3 to 17 on entire C'TS Nos. 206, 206 (1 to 9), Kurla Part 1V,
New Mill Road, Kurla (W), Mumbai 400 070 despite noting that the issue of
regularisation was a matter between the respondent and BMC. The High
Court stayed the operation of the order by 4 weeks, which was extended for
another 4 weeks by order dated 5-4-2006. Hence the present appeal by way
of SLLP has been filed.

26. We heard Mr E.S. Nariman, learned Senior Counsel appearing for the
appellants and Mr Mukul Rohatgi and Mr Ranjit Kumar, learned Senior
Counsel for Respondent 1, Mr Pallav Shishodia, learned counsel for
Respondents 2 and 3 and Mr U.U. Lalit, learned Senior Counsel for the
Intervenors.

27. When the matter came up for admission on 4-7-2006, this Court
observed as under:

“Issue notice limited to the question as to whether in the city of
Bombay governed by the provisions of Section 351 of the Bombay

f
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Municipal Corporation Act, 1888 where it has been left to the
Commissioner’s discretion to demolish or not to demolish, the High
Court could direct a mandamus for demolition.

Mr LLakshmi Raman Singh, Advocate, takes notice for Respondent 1.
Issue notice limited to above question to all other respondents returnable
within four weeks. Dasti, in addition i1s permitted. I.earned counsel for
the petitioner is also permitted to serve notice privately by registered AD
post. Two weeks’ time is granted to file counter-affidavit. Rejoinder, if
any be filed within two weeks thereafter. List the matter for final hearing,
by consent of parties, on 10-8-2006.

In the meanwhile, there shall be interim stay of demolition. It is also
made clear that the petitioner shall not make any further construction
until further orders.”

28. The following submissions were made by Mr Nariman, learned

Senior Counsel appearing for the appellants:

(/) The High Court proceeded on the erroneous footing that “the
petition is filed pointing out that Respondents 3 to 17 are in the process
of constructing a temple in an extremely crowded area”. It was submitted
that the temple was constructed in the year 2001 and the temple was not
in the process of construction.

(2) The High Court while replying to the submission of the appellant
that application for regularisation was pending on the one hand held,
“that is a matter between the respondent and the Municipal Corporation”™
and in the same paragraph also held, “it is very clear that the
construction is illegal, without any authority of law and without any
permission of the Municipal Corporation”. Thus it was submitted that the
High Court assumed the powers granted to the Municipal Commissioner
under the Bombay Municipal Corporation Act, 1888 (hereinafter referred
to as “the Act”) to decide whether the structure is legal/illegal without
affording an opportunity of hearing to the appellants. It is submitted that
issuance of a notice under Section 351 of the BMC Act and giving
opportunity of hearing to the owner of the building are conditions
precedent for issuing an order for demolition of the building and unless,
upon hearing, the Municipal Commissioner holds that the construction
on the disputed property is unauthorised and illegal, question of its
demolition does not arise.

(3) The High Court failed to appreciate that the provisions of Section
351(2) of the Bombay Municipal Corporation Act, 1888 (the BMC Act)
confer very wide discretionary powers upon the Municipal Corporation
to remove, alter or pull down or not the building constructed without
complying with the provisions of Section 342 or 347 of the said Act. It
was submitted that the Court cannot substitute such discretion of the
Commissioner nor can the writ court direct the Commissioner to exercise
the discretion in a particular manner.
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(4) The High Court erred in passing a drastic direction for demolition
of a structure/temple without affording an opportunity of hearing to the
appellant especially when the Municipal Commissioner has the power o
regularise a building constructed and the application for regularisation
was pending before the Municipal Commissioner. It was submitted that
there was enough material to show that the structure of the temple can be
regularised. The total area of the plot on which the temple is situated is
1290.30 sq m, the area of the existing structures including the temple is
574.91 sq m and hence within the FSI limit of 1, which is 44.55% of the
permissible FSI. This Court in the decision of Corpn. of Calcutta v.
Mulchand Agarwalla' has held that if the structure is not otherwise
violative of the building bye-laws, it need not be demolished. However,
the said application has now been dismissed by the Municipal
Commissioner by order dated 9-3-2006 in view of the impugned order.
An appeal against the same is pending before the authorities.

(5) The High Court erroncously held in para 4 of the impugned order
“ultimately a stop-work notice was issued. In the utter disregard of such
notice, the construction work had proceeded”. It was submitted that the
Corporation itself had filed the affidavit stating “the respondent
Corporation had visited the site and issued notice under Section 354 of
the BMC Act; at present there is no further construction work found in
progress’.

(6) The High Court erred in issuing a direction for demolition under
its writ jurisdiction where mandamus could only be issued directing the
administrative authorities to act in accordance with law.,

(7) The High Court erred in granting prayer of the appellant which
seeks direction to demolish entire illegal and unauthorised structure
standing on CTS Nos. 206, 206 (1 to 9) inasmuch as there are many
structures on the said plot which were constructed prior to the year 1962
and were considered to be heritage.

(8) The High Court failed to appreciate the following evidence which
clearly showed that the writ petition was filed by a person who was set
up by the developer: (a) though the construction of the temple was
completed in the year 2001, the writ petitioner who was a tenant of the
premises did not complain about the unauthorised construction till the
petitioners herein filed a suit against the developer; (b) that the writ
petitioner participated in the celebration of idol installation; (¢) that the
advocates of the developer as well as the writ petitioner are same; (d) that
the writ petitioner and the developer belong to the same Nationalist
Congress Party. Admittedly, the petitioner was a Iriend ol the developer
for 18 years and the complaint against the present petitioner was made
only after civil case was filed against the builder.

(9) The High Court erred in relying on stop-work notice to order
demolition of the entire structure as the aforesaid stop-work notice was

1 (1955) 2 SCR 995 : AIR 1956 SC 110 : 1956 Cri LJ 285
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issued only for stopping the construction of four pillars on the rear side

of the temple.

29. Mr Nariman also invited our attention to certain averments made in
paras 5 and 7 of the writ petition filed by the first respondent herein being
Writ Petition No. 2841 of 2005. Our attention was drawn to para 7 of the
affidavit wherein the respondent as the writ petitioner stated that Respondent
2 informed Respondent 1 by letter dated 5-10-2005 that they were taking
legal action against Jain temple/Dervasar as per Section 354-A of the
Bombay Municipal Corporation Act. The learned Senior Counsel also drew
our attention to the counter-affidavit filed by Respondent 14 to the writ
petition and, in particular, para 17. The relevant portion reads thus:

“The construction of temple had commenced in or around the year
1999 and the ‘pratishtha’ (installation of idol ceremony) took place in the
year 2001. The petitioner in fact joined the Trust in the celebration
relating to Pratishtha Mahotsav. The petitioner never made any
complaint during the period of construction or even when the said
Pratishtha Mahotsav took place on or around the year 2001. Pertinently
the petitioner started writing letters to authorities only after the disputes
and differences between the Trust and the said Mr Payak started on
account of unauthorised construction and attempted encroachment on the
part of the said Mr Payak.”

30. Our attention was also drawn to the prayer made in Writ Petition No.
2841 of 2005 which reads as follows:

“(a) The High Court may be pleased to issue a writ of mandamus;
any other writ, order or direction in the nature of mandamus directing
Respondents 1 and 2 to demolish the entire unauthorised and illegal
construction carried on by Respondents 3 to 17 on entire CTS Nos. 206,
206 (1 to 9), Kurla Part IV, New Mill Road, Kurla (West), Mumbai 400
070.

(b) Pending hearing and final disposal of the petition, Respondents 3
to 17 may be restrained by an order of injunction of this Court from
carrying on any further construction on CTS Nos. 206, 206 (1 to 9),
Kurla Part IV, New Mill Road, Kurla (West), Mumbai 400 070.”

31. Mr Nariman, in support of his contention, that the High Court cannot
assume the power granted to the Municipal Commissioner under the Bombay
Municipal Corporation Act, 1888 (in short “the Act”) to declare whether the
structure is legal or illegal, submitted that issuance of a notice under Section
351 of the Act and giving opportunity to the owner of the building are
conditions precedent for issuing the order for demolition of the building and
unless upon hearing the Municipal Commissioner holds that the construction
on the disputed property is unauthorised and illegal, question of its
demolition does not arise. He would further submit that provisions of Section
351(2) of the Act confer very wide discretionary powers on the Municipal
Commissioner to remove, alter or pull down or not the building constructed
without complying with the provisions of Section 342 or 347 of the said Act.



SCC.

ONLIN E?
True Print

SCC Online Web Edition, © 2023 EBC Publishing Pvt. Ltd.

Page 11 Tuesday, May 30, 2023

Printed For: Anjali R. Awasthi

SCC Online Web Edition: http://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2023 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

600 SUPREME COURT CASES (2006) 8 SCC

Therefore, he submitted that the High Court cannot substitute such discretion

of the Commissioner nor can the High Court direct the Commissioner to
exercise the discretion in a particular manner. In support of the above g
contention, the learned Senior Counsel first invited our attention to Section
351 of the Act which reads thus:

“351. Proceedings to be taken in respect of buildings or work
commenced contrary to Section 347.—(1) If the erection of any building or
the execution of any such work as is described in Section 342, is
commenced contrary to the provisions of Section 342 or 347, the 4
Commissioner, unless he deems it necessary to take proceedings in respect
of such building or work under Section 354, shall—

(a) by written notice, require the person who is erecting such
building or executing such work, or has erected such building or
executed such work, or who is the owner for the time being of such
building or work, within seven days from the date of service of such
notice, by a statement in writing subscribed by him or by an agent duly ¢
authorised by him in that behalf and addressed to the Commissioner, to
show sufficient cause why such building or work shall not be removed,
altered or pulled down; or

(h) shall require the said person on such day and at such time and
place as shall be specified in such notice to attend personally, or by an

agent duly authorised by him in that behalf, and show sufficient cause ¢

why such building or work shall not be removed, altered or pulled

down.

Explanation.—*T'o show sufficient cause’ in this sub-section shall mean
to prove that the work mentioned in the said notice is carried out in
accordance with the provisions of Section 337 or 342 and Section 347 of the
Act.

(2) If such person shall fail to show sufficient cause, to the satisfaction
of the Commissioner, why such building or work shall not be removed,
altered or pulled down, the Commissioner may remove, alter or pull down
the building or work and the expenses thereof shall be paid by the said
person. In case of removal or pulling down of the building or the work by
the Commissioner, the debris of such building or work together with one
building material, if any, at the sight of the construction, belonging to such f
person, shall be seized and disposed of in the prescribed manner and after
deducting from the receipts of such sale or disposal, the expenditure incurred
for removal and sale of such debris and material, the surplus of the receipt
shall be returned by the Commissioner, to the person concerned.

(3) No court, shall stay the proceeding of any public notice including

notice for eviction, demolition or removal from any land or property g

belonging to the State Government or the Corporation or any other local

authority or any land which is required for any public project or civil

amenities, without first giving the Commissioner a reasonable opportunity of

representing in the matter.”

32. In support of the above legal submission, learned Senior Counsel first
relied on the judgment of Bharucha, J. dated 10-8-1983 in Writ Petition No.
1286 of 1990 of the Bombay High Court wherein the learned Judge held:
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“Section 351 obliges the Municipal Commissioner, if the
construction of any building or the execution of any work is commenced
contrary to the provisions of the Act, to give notice requiring the person
constructing or doing the work to show cause why it should not be pulled
down. The word used in this context is ‘shall’. If sufficient cause is not
shown, the Commissioner ‘may’ remove, alter or pull down the building
or work. It is left to the Commissioner’s discretion whether or not to
demolish the unauthorised construction if sufficient cause is not shown.
The court cannot impede the exercise of that discretion by the issuance of
a mandatory order.”

33. The above judgment was followed in Abdul Rehman Siddique v.

Ahmed Mia Gulam Mohuddin Ahmedji* wherein a learned Single Judge of
the Bombay High Court held thus: (Mah LJ pp. 1047-48, paras 9, 10 & 10-A)

“9. ... Such discretion of the Commissioner or such authority cannot
be substituted by the court nor can court direct the Commissioner or such
authority to exercise discretion in a particular manner. If the discretion by
the Commissioner or such authority appears to have not been exercised
in accordance with law then court can only call upon the Commissioner
or such authority to consider the matter afresh in accordance with law.

10. 1 am fortified in my view by the judgment of this Court in
Bilkishbhai Moizbhai Vasi v. Municipal Corpn. for Greater Bombay?. In
the said judgment Hon’ble Justice S.P. Bharucha (as he then was) has
considered the provisions of Section 351 of the BMC Act vis-a-vis the
obligation of the Commissioner or the authority delegated such power to
demolish the unauthorised construction. Bharucha, J. held thus—

‘Section 351 obliges the Municipal Commissioner, if the
construction of any building or the execution of any work is
commenced contrary to the provisions of the Act, to give notice
requiring the person constructing or doing the work to show cause
why it should not be pulled down. The word used in this context is
‘shall’. If sufficient cause is not shown, the Commissioner ‘may’
remove, alter or pull down the building or work. It is left to the
Commissioner’s discretion whether or not to demolish the
unauthorised construction if sufficient cause i1s not shown. The court
cannot impede the exercise of that discretion by the issuance of a
mandatory order.’

10-A. Apparently, therefore, the direction given and the order passed
by the City Civil Court and impugned in the present appeal making the
notice of motion absolute in terms of prayers (b) and (d) impedes the
exercise of discretion of the Commissioner or the authority delegated
such power. The mandate issued to Defendant 1 in issuing notice in
respect of the structures to Defendants 2 to 31 is clearly impediment in

2 (1996) 2 Mah LJ 1042
3 WP No. 1286 of 1980 decided on 10-8-1983 (Bom HC)
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the exercise of the discretionary power of the Commissioner or for that
matter the authority delegated such power. Such mandatory order and
that too pending trial of the suit where it is yet to be tried whether the
alleged construction is unauthorised or not cannot be said to be justified.”

34. In Syed Muzaffar Ali v. Municipal Corpn. of Delhi* this Court in

paras 4 and 5 held as under: (SCC pp. 427-28)

“4. However, it is to be pointed out that the mere departure from the
authorised plan or putting up a construction without sanction does not
ipso facto and without more necessarily and inevitably justify demolition
of the structure. There are cases and cases of such unauthorised
constructions. Some are amenable to compounding and some may not be.
There may be cases of grave and serious breaches of the licensing
provisions or building regulations that may call for the extreme step of
demolition.

5. These are matters for the authorities to consider at the appropriate
time having regard to nature of the transgressions. It is open to the
petitioners to move the authorities for such relief as may be available to
them at law. The petitioners may, if so advised, file a plan indicating the
nature and extent of the unauthorised constructions carried out and seek
regularisation, il such regularisation is permissible. The dismissal of the
petitions will not stand in the way of the authorities examining and
granting such relief as the petitioners may be entitled to under law. The
petitioners may move the authorities in this behalf within one week for
such compounding or regularisation and also for stay of demolition
pending consideration of their prayer. During the period of one week
from today, however, no demolition shall be made.”
35.In U.P. SRTC v. Mohd. Ismail® this Court in paras 11 and 12 at SCC

p. 244 observed as under:

“l11. The view taken by the High Court appears to be fallacious. The
discretion conferred by Regulation 17(3) confers no vested right on the
retrenched workmen to get an alternative job in the Corporation. Like all
other statutory discretion in the administrative law, Regulation 17(3)
creates no legal right in favour of a person in respect of whom the
discretion is required to be exercised — other than a right to have his
case honestly considered for an alternative job by the Corporation.

12. The High Court was equally in error in directing the Corporation
to offer alternative job to drivers who are found to be medically unfit
before dispensing with their services. The court cannot dictate the
decision ol the statutory authority that ought to be made in the exercise
of discretion in a given case. The court cannot direct the statutory
authority to exercise the discretion in a particular manner not expressly
required by law. The court could only command the statutory authority
by a writ of mandamus to perform its duty by exercising the discretion

4 1995 Supp (4) SCC 426
5 (1991) 3 SCC 239 : 1991 SCC (L&S) 893 : (1991) 17 ATC 234
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according to law. Whether alternative job is to be offered or not is a
matter left to the discretion of the competent authority of the Corporation
and the Corporation has to exercise the discretion in individual cases.
The court cannot command the Corporation to exercise discretion in a
particular manner and in favour of a particular person. That would be
beyond the jurisdiction of the court.”

36. Mr Mukul Rohatgi made elaborate submissions which were later
supported by Mr Ranjit Kumar, Senior Counsel. He invited our attention to
the counter-affidavit on behalf of Respondent 1. Mr Rohatgi submitted that
Section 354-A is categoric in spelling out the powers of the Commissioner in
respect of works unlawfully carried on, and in the instant case there is an
unlawful and deliberate misrepresentation on the part of the appellant and,
therefore, the civil appeal is ought to be dismissed on this very ground. He
further submitted that the appellant continued the construction during the
pendency of the petition in the High Court and is continuing to construct
despite the orders of this Court and has covered the site with a cover (o
prevent access.

37. Mr Rohatgi submitted that despite several complaints made by the
first respondent, Municipal Corporation of Greater Bombay did nothing to
demolish the illegal structure and that the Municipal Commissioner did not
exercise the power vested in him under the Act to demolish the illegal
structure. It is further submitted that the Municipal Commissioner was under
a duty and obligation to order or direct illegal structure to be removed as the
same was per se illegal and that the Commissioner ought to have ordered
demolition as the Municipal Corporation had issued a notice under Section
354-A of the Act and in spite of the same, the respondent had continued with
the illegal construction. Learned Senior Counsel further submitted that owing
to the inaction on the part of the Municipal Corporation in demolishing the
illegal structure, the respondent had no other option but to move the Bombay
High Court by filing Writ Petition No. 2841 of 2005. He also drew our
attention to the order passed by the High Court which clearly stated that the
order of the High Court dated 21-12-2005 will not prevent the Corporation
from taking any action in accordance with the law if the construction is found
to be unauthorised. After the order of the High Court, the counsel for the first
respondent sent several letters calling upon BMC to take action against the
unauthorised construction and despite these letters BMC failed to take any
action in the matter and ultimately the High Court vide impugned order
directed the Municipal Corporation to demolish the said illegal structure. It
was submitted that the writ petition was filed for inaction of the Municipal
Corporation and the writ petition was directed to ensure that the authority
performed the duty cast upon it under the statute and that the High Court on
considering that the Commissioner had not taken any action in respect of the
said illegal structure directed the demolition of the same. Thus, it was
submitted that the order passed by the High Court was a corrective order
aimed at enforcing the law and if the Commissioner declined to use his
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powers or enforce the law, the High Court was fully competent to enforce the
same and that the writ of the High Court runs superior to the statutory powers
of the Corporation. Concluding his argument, learned Senior Counsel
submitted that considering the material on record and provisions of the BMC
Act, this Court would hold that the High Court was right in ordering the
Municipal Commissioner to demolish the structure and that when the
executive failed to perform their duties or erred in performing their duties,
the High Court acting under the extraordinary powers vested under Articles
226 and 227 of the Constitution of India has the necessary power to direct the
executive to enforce the law as laid down in the statutes and power to order
demolition of illegal structures as the Commissioner has failed to do so.

38. Mr Rohatgi also invited our attention to the notice issued by the
Municipal Corporation to the appellants under Section 68 of the BMC Act
directing the appellant to stop the execution of the work forthwith and failing
to produce permission, the Commissioner shall under Section 354-A and in
exercise of powers and functions conferred upon him as aforesaid without
any further notice cause the said building or work to be removed or pulled
down at the owner’s risk and cost. This notice was issued on 8-6-2005. Our
attention was also drawn to the proceedings issued by the Deputy Chief
Engineer dated 4-3-2006 regarding regularisation of temple on a plot bearing
number CTS Nos. 206, 206(1-9) of Village Kurla. The appellant was
informed that the plan submitted by them is not in consonance with the
Development Control Regulations, 1991 and they have not submitted the
NOC from the Commissioner of Police; being a place of public worship,
their proposal of regularisation of temple was refused. Similar to this effect is
the two letters issued by Brihanmumbai Mahanagarpalika dated 13-10-2005
and 12-7-2006 refusing the proposal of the appellant relating to the
construction of temple on the plot in question.

39. In support of his contention, learned Senior Counsel relied on para 15
of the decision of this Court in State (Delhi Admn.) v. LK. Nangid®.

40. The above decision was cited for the proposition that the word may
normally implies what is optional but for the reason stated, it should in the
context in which it appears here should mean must and that there is an
element of compulsion and that its power is coupled with a duty. It deals with
the performance of public duty and that it comes within the dictum of Lord
Cairns in Julius v. Lord Bishop of Oxford’. The dictum reads thus: (All ER
p. 471)

“[T]here may be something in the nature of the thing empowered to
be done, something in the object for which it is to be done, something in
the conditions under which it is to be done, something in the title of the
person or persons for whose benefit the power is to be exercised, which
may couple the power with a duty, and make it the duty of the person in
whom the power is reposed to exercise that power when called upon to
do s0.”

6 (1980) 1 SCC 258 : 1980 SCC (Cri) 220
7 (1880) S AC 214 : (1874-80) All ER Rep 43 (HL)
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41. In Maxwell on Interpretation of Statutes, 11th Edn. at p. 231, the

principle is stated thus:

“Statutes which authorise persons to do acts for the benefit of others
or, as it is sometimes said, for the public good or the advancement of
justice, have often given rise to controversy when conferring the
authority in terms simply enabling and not mandatory. In enacting that
they ‘may’ or ‘shall, if they think fit’, or, ‘shall have power’, or that ‘it
shall be lawful’ for them to do such acts, a statute appears to use the
language of mere permission, but it has been so often decided as to have
become an axiom that in such cases such expressions may have — to say
the least — a compulsory force, and so would seem to be modified by
judicial exposition.” (emphasis supplied)
42. I.earned Senior Counsel next cited M.C. Mehta v. Union of India®:

(SCC pp. 422-23 & 427, paras 53 & 68)

“53. Now, we revert to the task of implementation. Despite its
difficulty, this Court cannot remain a mute spectator when the violations
also affect the environment and healthy living of law-abiders. The
enormity of the problem which, to a great extent, is the doing of the
authorities themselves, does not mean that a beginning should not be
made to set things right. If the entire misuser cannot be stopped at one
point of time because of its extensive nature, then it has to be stopped in
a phased manner, beginning with major violators. There has to be a will
to do it. We have hereinbefore noted in brief the orders made in the last
sO many years but it seems that the same has had no effect on the
authorities. The things cannot be permitted to go on in this manner
forever. On one hand, various laws are enacted, master plans are prepared
by expert planners, provision is made in the plans also to tackle the
problem of existing unauthorised constructions and misusers and, on the
other hand, such illegal activities go on unabated openly under the gaze
of everyone, without having any respect and regard for law and other
citizens. We have noticed above the complaints of some of the residents
in respect of such illegalities. For the last number of years even the High
Court has been expressing similar anguish in the orders made in large

number of cases. We may briefly notice some of those orders.
S S ES

68. Rule of law is the essence of democracy. It has to be preserved.
[.aws have to be enforced. In the case in hand, the implementation and
enforcement of law to stop blatant misuse cannot be delayed further so as
to await the so-called proposed survey by MCD. The suggestions would
only result in further postponement of action against illegalities. It may
be noted that MCD has filed zonewise/wardwise abstract of violations in
terms of commercialisation as in November 2005. According to MCD,
the major violation has been determined in respect of those roads where

8 (2006) 3 SCC 399 : (2006) 2 Scale 364
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commercialisation of the buildings is more than 50%. According to it, the
major violations in 12 zones are spread on 229 roads. Roads on which
there are major violations are, thus, known. In respect of these, there is
no need for any survey or individual notice. Beginning must be made to
stop misuser on main roads of width of 80 ft or more. The names of these
roads can be published in newspapers and adequate publicity given,
granting violators some time to bring the user of the property in
conformity with the permissible user, namely, for residential use if the
plans have been sanctioned for construction of a residential house. In
case owner/user fails to do so, how, in which manner and from which
date, MCD will commence sealing operation shall be placed on record in
the form of an affidavit of its Commissioner to be filed within two
weeks. On consideration of this affidavit, we will issue further directions
including constitution of a monitoring committee, if necessary. The issue

of accountability of officers and also the exact manner of applicability of

p()lluler pays prmuple to owners and oflicers would be further taken up
alter misuser is stopped at least on main roads. Civil Appeal No. 608 of
2003 abovereferred relates to Ring Road, Lajpat Nagar II. The other
cases relate to areas like Green Park Extension, Green Park Main,
Greater Kailash, New Friends Colony, Defence Colony, West Patel
Nagar, etc. These areas are illustrative. The activities include big
furnishing stores, galleries, sale of diamond and gold jewellery, sale of
car parts, etc.”

43. l.earned Senior Counsel next cited M.I. Builders (P) Ltd. v. Radhey

Shyam Sahu®, SCC para 73 which reads thus: (SCC p. 529)

“73. The High Court has directed dismantling ol the whole project
and for restoration of the park to its original condition. This Court in
numerous decisions has held that no consideration should be shown to
the builder or any other person where construction is unauthorised. This
dicta is now almost bordering the rule of law. Stress was laid by the
appellant and the prospective allottees of the shops to exercise judicial
discretion in moulding the relief. Such discretion cannot be exercised
which encourages illegality or perpetuates an illegality. Unauthorised
construction, if it is illegal and cannot be compounded, has to be
demolished. There is no way out. Judicial discretion cannot be guided by
expediency. Courts are not free from statutory fetters. Justice is to be
rendered in accordance with law. Judges are not entitled to exercise
discretion wearing the robes of judicial discretion and pass orders based
solely on their personal predilections and peculiar dispositions. Judicial
discretion wherever it is required to be exercised has to be in accordance
with law and set legal principles. As will be seen in moulding the relief in
the present case and allowing one of the blocks meant for parking to
stand we have been guided by the obligatory duties of the Mahapalika to
construct and maintain parking lots.”

9 (1999) 6 SCC 464
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44. Mr Pallav Shishodia, learned counsel for the Corporation invited our
attention to the counter-affidavit filed in the writ petition and submitted that
the appellant has raised several disputed questions of fact which cannot and
ought not to be gone into by this Court and on that ground alone, the SLLP
deserves to be dismissed. Without prejudice to the aforesaid contention, he
submitted that the owners through their architect submitted their proposal for
the approval of the proposed temple complex along with notice under
Sections 44/99 of the MTP Act’ and notice under Section 337 of the BMC
Act. Respondents 2 and 3 vide application dated 8-4-1999 and in reply to the
same the AE vide his letter had said that the said proposal will be processed
further in compliance with certain documents mentioned in the said letter. It
is submitted that one of the conditions required documents to be submitted
regarding access roads of adequate width to the property. It is further
submitted that the Trust has now made an application vide letter dated
9-12-2005 through a new architect to the Executive Engineer (BP) ES for
regularising the construction of the temple along with several documents
such as copy of deed of trust, copy of the order and consent terms filed in
Suit No. 1478 of 2005. It is further submitted that the said application made
to Executive Engineer (BP) is pending and the same shall be considered as
per the provisions of the DC Regulations and other provisions of law. In the
meanwhile on receipt of complaint Respondents 2 and 3 visited the premises
at Jain temple and detected that construction was in progress at site without
permission from the respondents and hence stop-work notice under Section
354-A of the BMC Act dated 8-6-2005 was issued to the trustees. By the said
notice, the addressee was called upon to stop the erection of the
building/execution of the said work, that is, construction of RCC columns on
rear side without permission from the respondents. The party was also called
upon to produce permission/approval, if any by the competent authority in
respect of the said work within 24 hours from the receipt of the said notice.
Thereafter on 5-12-2005 the site was again inspected by the officers of the
respondents when it was noticed that a temple was constructed with marble
located in front of the existing plot and a shed on the rear side admeasuring
14.5 metres X 3.10 metres was also constructed as composite structure by
using MSI section with angle section and AC sheet-roofing within the
premises of the shed, one cabin admeasuring 6.5 metres X 2.85 metres having
the off 2.0 metres is seen and that there is no activity at present conducted in
the cabin. Besides the aforesaid structure there are 4 numbers of RCC
columns existing on the site within the temple premises.

45. It was further submitted that on receipt of complaint, the respondents
had visited the site and issued notice under Section 354-A of the BMC Act
and at present there is no further construction work. It was further submitted
that the said structure being a shrine and as there being no further work
carried out at the site and there being pending proposal in respect of the said

T Ed.: Maharashtra Regional and Town Planning Act, 1966 (37 of 1966).
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structure, no further action was initiated by the authorities pending the said
proposal. It is also submitted that the application submitted by the applicant,
namely, Respondent 4 shall be considered by the authorities strictly on merits
and in accordance with the provisions of law. Learned counsel for the
Municipal Corporation cited G.J. Kanga v. S.S. Basha'° Mah LJ para 35
which reads thus: (Mah LJ p. 1590)

“35. Whether an order of demolition under Section 351 is an
administrative order or a quasi-judicial order? It cannot be disputed that
demolition results in serious civil consequences. It leads to loss and
destruction of property entailing loss of money. It renders the occupiers
homeless. It would, therefore, be futile to term the order an
administrative order and the process leading to the order a quasi-judicial
function. If I were to say, ‘you be hanged’, can it be said that this is an
administrative order and the trial leading to the order is a judicial or
guasi-judicial process. Just as there is discretion in the matter of passing
judicial orders similarly there is discretion in the matter of passing orders
under Section 351. A decision under Section 351 requires a decision
whether the offending structure is authorised or unauthorised. Whether
the whole of it or only a part of it is unauthorised, if unauthorised why it
is unauthorised, whether it can be tolerated or whether it can be
regularised. In my view, there lies a large area of discretion in the matter
of passing orders under Section 351. An order under Section 351 leads to
civil consequences, there is a large area of discretion in the matter of
passing orders under Section 351, it is on this ground that the municipal
authorities concerned are required to follow the principlw of natural
justice. An order passed under Section 351, therefore, is a quasi-judicial
order and it cannot be termed an administrative order. Hence, such an
order is neither revisable nor open to review. Had the legislature intended
to make these orders subject to appeal, revision or review, it would have
so provided in specific terms. Provisions of appeal, revision or review
cannot be inferred by implication. They have to be provided for in
specific terms. The power of review as is understood in common parlance
is the exercise of a power by the very officer who passed the order and
not by his superior officer. An order can only be made appealable or
revisable by a superior officer. Hence, in the absence of a specific
provision in that behalf, I hold that the order under Section 351 is neither
revisable nor reviewable.”

46. He also cited Mansukhlal Vithaldas Chauhan v. State of Gujarat'! in
respect of the question as to whether the High Court could issue a mandamus
of this nature and whether the order of sanction in these circumstances is

valid: (SCC pp. 632-33, paras 22-23)

“22. Mandamus which is a discretionary remedy under Article 226 of
the Constitution is requested to be issued, inter alia, to compel

10 (1992) 2 Mah L.J 1573 : (1992) 3 Bom CR 582
11 (1997) 7 SCC 622 : 1997 SCC (L&S) 1784 : 1997 SCC (Cni) 1120
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performance of public duties which may be administrative, ministerial or
statutory in nature. Statutory duty may be either directory or mandatory.
Statutory duties, if they are intended to be mandatory in character, are
indicated by the use of the words ‘shall’ or ‘must’. But this is not
conclusive as ‘shall’ and ‘must’ have, sometimes, been interpreted as
‘may’. What is determinative of the nature of duty, whether it is
obligatory, mandatory or directory, is the scheme of the statute in which
the ‘duty’ has been set out. Even if the ‘duty’ is not set out clearly and
specifically in the statute, it may be implied as correlative to a ‘right’.

23. In the performance of this duty, if the authority in whom the
discretion i1s vested under the statute, does not act independently and
passes an order under the instructions and orders of another authority, the
Court would intervene in the matter, quash the order and issue a
mandamus to that authority to exercise its own discretion.”

47. Mr U.U. Lalit, learned Senior Counsel appearing for the intervenor
(developer), Ismail Yakub Payak, submitted that the intervenor seeks neither
to support nor challenge the impugned order dated 23-3-2006 passed by the
High Court against the appellants but the intention of the intervenor was only
to protect his property CTS Nos. 205, 205/1-34, New Mill Road, Kurla
(West) from the claims of the appellant Trust. It was further submitted that
the intervenor has a direct interest in the matter as he would be affected by
order of this Court.

48. Respondent 1 has also filed IA No. 5 of 2006 for permission to place
additional documents on record such as the indenture or conveyance entered
into and executed on 16-8-2002 between Benjamin Sebastian Fernandes,
Thomas Maxim Fernandes and Sadhana Builders, etc.

49. We have given our anxious and careful consideration to the rival
claims made by the respective counsel appearing for the parties.

50. Before proceeding further to consider the rival contentions, it is very
uscful and pertinent to reproduce the proceedings of the Executive Engineer
(Building Proposal) Eastern Suburbs dated 16-9-2005 of Brihanmumbai
Mahanagarpalika which reads thus:

“In connection with the above subject, it is noted that the Joint
Commissioner, Municipal Corporation has via order dated 6-8-2004
ordered that while issuing occupation certificate regarding the building
Saiba Palace, the arrangement for access road to Jain temple will be
considered in accordance with the final order of the Court.”

51. The above order was issued on 16-9-2005 whereas the first
respondent filed the writ petition in October 2005 in the Bombay High Court.
On 20-1-2006, Brihanmumbai Mahanagarpalika refused the proposal for
regularisation of temple. Stop-work notice was issued on 8-6-2005. In the
counter-affidavit filed by the Corporation in Writ Petition No. 2841 of 2005,
the Corporation has stated that since the construction work was in progress at
the site without permission from the Corporation Authorities, a stop-work
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notice under Section 354-A of the BMC Act dated 8-6-2005 was issued to the
trustees of the temple and by the said notice the addressees were called upon
to stop the erection of the building/execution of the said work in the
construction of RCC columns on the rear side in the above address without
permission from the authorities. According to the appellant the work
commenced in the year 2001 whereas the writ petition was filed after S years.

52. When the special leave petition was heard on 4-7-2006, this Court
issued notice limited to the question as to whether the provisions of Section
351 of the BMC Act where it has been left to the discretion of the
Commissioner to demolish or not to demolish, the High Court could direct a
mandamus for demolition. Respondent 1 filed a counter-affidavit dealing not
only with the limited question but also to deal with various other matters
which have no bearing on the said question. Respondent 1 in the
counter-affidavit mentioned various disputed facts.

53. It is seen that no notice under the provisions of Section 351 has been
issued by the Municipal Commissioner in this matter against the appellant. In
the special leave petition, it is clearly mentioned by the appellant that the
Corporation had issued a notice to stop the work under Section 354-A of the
BMC Act. No reference is made to any notice under Section 351 of the Act.
It 1s specifically mentioned that the affidavit which was filed on behalf of the
Corporation had categorically stated that after the service of stop-work notice
under Section 354-A no work was carried out. Respondent 1 is fully aware
that the provisions of Section 354-A of the Act deals with stop-work notice
whereas the provisions of Section 351 of the Act deals with show-cause
notice for demolition of unauthorised structure. The grievance of the

appellant herein has been that without issuing a notice under Section 351 of

the Act and without giving an opportunity to the appellant of being heard the
structure of the temple could not be ordered to be demolished by the High
Court. The power under Section 351 of the Act, in our opinion, has to be
exercised only by the Municipal Commissioner and it is left to the Municipal
Commissioner under the provisions of Section 351(2) either to order or not to
order the demolition of the alleged unauthorised temple. In fact, Respondent
I by himself through his advocate’s letter dated 16-4-2005 (annexed to his
counter-affidavit) requested the municipal authorities to take action under
Section 351 of the Act. At the time of admission of this special leave petition,
the provision of Section 351 of the Act was pointed out by the learned Senior
Counsel to show that the Municipal Commissioner had only been conferred
the power under the said provisions to demolish or not to demolish
unauthorised structure and, therefore, the High Court ought not to have
issued a mandamus for demolition of the temple before any order was passed
by the Commissioner on the question of demolition. The provisions of
Section 354-A have nothing to do with the question of demolition. It is
specifically averred and contended at the time of hearing that Respondent 1 is
an agent set up by the developer who is developing the adjoining land and
who is interested in dividing the right of way claimed by the appellant
through the said adjoining plot bearing CT'S No. 206.
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54. It is also denied that Plot No. 206 on which the temple is situated is a
landlocked plot. Both the plots now bearing CTS No. 206 and the adjoining
plot bearing CT'S No. 205 developed by the builder (the intervenor) originally
belonged to one A.H. Wadia. Before the said plot now bearing CTS No. 205
was leased out, the land now bearing CTS No. 206 was sold by A.H. Wadia
to one Fernandes who had constructed thereon a number of structures
including a bungalow as shown in the city survey plan relied upon by
Respondent 1 in Annexure ‘A’ to his writ petition before the High Court. The
sald plan shows that the temple is now located at the same site where
originally the bungalow of Fernandes family was constructed. The said
bungalow had become old and hence it was renovated in such a manner so as
to convert it into a temple.

55. Thus the Fernandes family had a right of way ol necessity through
the land now bearing C'T'S No. 205 adjoining the land bearing CTS No. 206
as shown on the said plan. The said access was 12" wide and consisted of land
bearing CTS No. 212 and part of C'T'S No. 205. However, while developing
the adjoining land bearing CTS No. 205, the developer forcibly reduced the
sald access by digging about 7" wide stretch of land earlier used for the said
access and encroach upon the part of CT'S No. 212 which belongs to the
appellant. This right of way has been claimed by the appellants in the suit
which they have filed in the Bombay City Civil Court at Mumbai being Suit
No. 5755 of 2005 which is now pending before the City Civil Court. The said
12" wide access was the only access available to the said Fernandes family
and the appellant Trust from the main road which is now named as A.H.
Wadia Marg for approaching the property bearing CT'S No. 206. The said
position is clear from the plans bearing Annexures ‘PP-1" and ‘P-2’ annexed
to the special leave petition.

56. Though Respondent 1 claims that he has been residing in a room in
the chawl located on the temple plot since his birth, he has not referred to the
existence of the said bungalow on the temple plot owned by the FFernandes
family in his writ petition filed before the High Court.

57. According to the appellants, the Municipal Commissioner and his
subordinate officers have been made aware that the construction of the
temple has not violated in any manner the FSI Rule. However, the proposal
submitted for regularising the construction of the temple was not granted on
account of the mandatory order issued by the High Court as also on the
ground that 12 feet access is not available for the temple plot from A.H.
Wadia Marg. It is also submitted that in the event of the appellant succeeding
the suit filed before the Bombay City Civil Court, they would get the 12
wide access (o the temple plot in which event it would not be impossible for
the appellant to get their proposals approved. In our opinion, Section 351
obliges the Municipal Commissioner if the construction of any building or
the execution of any work is commenced contrary to the provisions of the Act
to give notice requiring the person doing the work to show cause why it
should not be pulled down. The word used in this context is shall. If
sufficient cause is not shown it is left to the Commissioner’s discretion
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whether or not to demolish the unauthorised construction and, therefore, the
High Court, in our opinion, cannot impede the exercise of that discretion by
the issuance of a mandatory order. We, therefore, direct the Commissioner to

decide the question as to whether he should pass an order for demolition or
not.

58. This Court in Corpn. of Calcutta v. Mulchand Agarwalla' was
considering an identical question under Section 363 of the Calcutta
Municipal Act, 1923. This Court held that the word may in Section 363 of the
Act does not mean shall and the Magistrate had under that section discretion
whether he should pass an order for demolition or not. This Court held that
the orders of the courts below were passed on mistakes and misdirections
and, therefore, could not be supported. But this Court did not think that to be
a fit case for an order for the demolition of the building in view of certain
special circumstances, namely, though Section 363(2), which directs that no
application for demolition shall be instituted after the lapse of 5 years from
the date of the work, did not in terms apply as the proceedings had been
started in time; it was nearly 5 years since the building had been completed
and the interest of the public did not call for its demolition.

59. As pointed out by this Court in Sved Muzaffar Ali v. Municipal
Corpn. of Delhi* that the mere departure from the authorised plan or putting
up of a construction without sanction does not ipso facto and without more
necessarily and inevitably justify demolition of the structure. There are cases
and cases of such unauthorised construction and some are amenable to
compounding and some may not be. According to learned counsel for the
first respondent, the appellants have constructed the temple without obtaining
any sanction whatsoever. There is serious breach of the licensing provisions
or building regulations which may call for extreme step of demolition. In our
view, these are matters for the Municipal Commissioner to consider at the
appropriate time.

60. Taking into consideration all the relevant facts and circumstances and
while deciding the matter, we make it clear that we are not expressing any
opinion on merits of the rival claims. The authorities are entitled to examine
and grant such relief as the appellants may be entitled to under the law. The
respondent Commissioner is directed to decide the matter absolutely on
merits after affording opportunity to the first respondent herein within 3
months from the date of this judgment. During this period, however, no
demolition shall be made.

61. We also make it clear that the appellant shall not put up any further
construction or alter the construction already made.

62. The civil appeal therefore stands allowed with the above direction.
No costs.

1 (1955)2 SCR 995 : AIR 1956 SC 110 : 1956 Cri L] 285
4 1995 Supp (4) SCC 426
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(viii) to levy and collect such fees, for the execution of work referred to in clause;

(vii) and for provision of other services and amenities, as may be specified by the
regulations;

(ix) to exercise such other powers an perform such other functions as are supplemental,
incidental or consequential to any of the forgoing powers and functions or as may be directed by
the State Government.

~ (2) The Area Development Authority shall be a Planning Authority for the area under its
Jurisdiction excluding the area under jurisdiction of a local authority under this Act which is permitted
to execute the functions of a Planning Authority.

(3) On the constitution or, as the case may be, appointment of an Area Development Authorlty for
any development area, the following consequences shall ensue, namely :—

(?) the authority or authorities functioning within the development area immediately before
such constitution or appointment shall cease to exercise the powers and perform the functions and
duties which the Area Development Authority is competent to exercise and perform under
this Act;

(if) the provisions of Chapter VI-A, VIII and IX alongwith the First and Second Schedule of
this Act shall apply to the Area Development Authority, as if it was a New Town Development
Authority;

(#if) the provisions of section 21 shall not apply to the Area Development Authority.

(4) The Area Development Authority, may, with the approval of the State Government, delegate
any of its powers and functions to any authority or authorities functioning within its jurisdiction.

(5) The Area Development Authority, shall have its office at such place as the State Government
may, by order, specify.

42G. Expenses of Area Development Authority.— (/) The State Government shall, by an
order in writing determine the amount which an authority or authorities functioning in the
Development area shall pay as contribution, either in one Jump swm or in instalments as may be
specified in the order, towards the expenses incurred by an Area Development Authority, in the
discharge of its functions.

(2) The authority, in respect of whom the order under sub-section (7) has been issued by the State
Government, shall not later than six months from the receipt of the order under sub-section (J), pay to
the Area Development Authority, concerned, the amount of contribution specified in the order in the
manner indicated therein and if such authority fails to so pay such amount, the State Government shall,
on receipt of necessary intimation from the Area Development Authority, recover the same from such
authority, in the manner as the State Government may decide and pay it to such Area Development
Authority.]

CHAPTER IV
CONTROL OF DEVELOPMENT AND USE OF LAND INCLUDED IN DEVELOPMENT PLANS

43. Restrictions on development of land.— After the date on which the dec]aratlon of intention
to prepare a Development plan for any area in published in the Official Gazette '[or after the date on
which a notification specnfyma any undeveloped area as a notified area, or any area designated as a site
for a new town, is published in the Official Gazette], no person shall institute or change the use of any
land or carry out any development of land w1thout the permission in writing of the Planning
Authority:

Provided that, no such permission shall be necessary—

(#) for carrying out works for the maintenance, improvement or other alteration of any
building, being works which affect only the interior of the building or which do not materially
affect the external appearance | thereof “[except in case of heritage building or heritage precinct;]

! These words were inserted by Mah. 30 of 1972, s. 6.
2 These words were added by Mah. 39 of {994, s. 11.
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(i) the carrying out of works in compliance with any order or direction made by any
authority under any law for the tzme bemg in force;

(iii) the carrymg out of works by any authority in exercise of its powers under any law for
the time being in force;

(iv) for the carrying out by the Central or the State Government or any local authority of any
works—

(a) required for the maintenance or improvement of a highway, road or public street,
being works carried out on land within the boundaries of such highway, road or public
street;

(b) for the purpose of inspecting, repairing or renewing any drains, séwers, mains,
pipes, cable, telephone or other apparatus including the breaking open of any street or other
land for that purpose;

(v) for the excavation (including wells) made in the ordinary course of agricultural
operation;

(vi) for the construction of a road intended to give access to land solely for agricultural
purposes;

(vii) for normal use of land which has been used temporarily for other purposes;

(viii) in case of land, normally used for one purpose and occasionally used for any other
purpose, for the use of land for that other purpose on occasions;

(ix) for use, for any purpose incidental to the use of a building for human habitation of any
other building or land attached to such building.

44, Application for permission for development.— '[(7)] Exceptasotherwise provided by rules
made in this behalf, any person not being Central or Stale Government or local authority intending to
carry out any development on any land shall make an application in writing to the Planning Authority
for permission in such form and containing such particulars and accompanied by such documents,
as may be prescribed:

Provided that, save as otherwise provided in any law, or any rules, regulations or bye-laws
made under any law for the time being in force, no such permission shall be necessary for demolition
of an existing structure, erection or building or part thereof, in compliance of a statutory notice
from a Planning Authority or a Housing and Area Development Board, the Bombay Repairs and
Reconstruction Board or the Bombay Slum Improvement Board established under the Maharashtra
Housing and Area Development Act, 1976 (Mah. XXXVIII of 1977).]

*[(2) Without prejudice to the P ovisions of sub-section (/) or any other provisions of this Act,
any person intending to execute “lan Integrated Township Project] on any land, may make an
application to the State Government, and on receipt of such application the State Government may,
after making such inquiry as it may deem fit in that behalf, grant such permission and declare such
project to be *[an Integrated Township Project] by notification in the Official Gazette or, reject the
application.]

45. Grant or refusal of permission.— (/) On receipt of an application under section 44 the
Planning Authority may, subject to the provisions of this Act, by order in writing—

(i) grant the permission, unconditionally;

1 Section 44 was re-numbered as sub-section (/) thereof and after sub-section (/) as so re-numbered, sub-section (2) was

added by Mah. 22 of 2005, s. 4.

2 This provision was added by Mah. 10 of 1994, 5. 5

3 Section 44 was re-numbered as sub-section (/) thereof and after sub-section (/) as so re-numbered, sub-section (2) was
added by Mah. 22 0of 2005, s. 4.

4 These words were substituted for the words “a Special Township project” by Mah. 43 of 2014, 5. 11, w.e,f. 22-4-2015.

5 These words were substituted for the words “a Special Township project” by Mah. 43 of 2014, s. 11, w.e.f0 22-4-2015.
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3. Recreational Open Space of private layout which is reflected in
DP as reservation of POS or existing POS shall remain as layout
open space only and shall not be subjected to acquisition. Further
in such cases area of existing Layout Recreational Open Space shall
have to be maintained by the owner/Co Op Hsg. So/federation etc.
as the case may be.

28, Substation

{4) Electrical Consumer Substation (CSS)/Distribution Substation
(DSS):

In case of development/redevelopment of any land, building or
premises, provision for electric sub-stations- may be permitted as
under

Table No.11.

Requirements of plot area for Consumer Substation (CSS).

Sr. | Plot Area (Sq. m) Maximum area of land,j:fo%;,;ﬁ:,i”

No - , CSS/DSS in sq. m i N

1 Upto 1000 Nil

2 Above 1000 & up to 2000 | 40.00 (single Transformer of 8.0 X

’ 5.0)

3 Above 2000& up to 4000 | 66.00 (single Transformer of 12.0 X
5.5)

4 Above 4000 & up to 20000 | 143,00 (Two nos of Transformers with
each size 13.0 X 5.5)

S Above 20000 & up to 40000 | 720

Note:

(a} If the CSS is forming a part of a building, it shall comply 'Wi.tl'i all the
safety precautions insisted upon by the concerned Electricity Distribution
Company and the requirements of Chief Fire Officer.

(b) Such allotted public spaces shall be developed and maintained by the
concerned Electricity Distribution Company at its own cost, as directed by
the Commissioner.

(c) For installation of above, the height as required by the technical
requirements of such installations and the ancillary installations necessary
for effective functioning of the system shall be permitted without taking into

- Development Plan 2034
LBs!s&ae.msp}5.=.9.53.!tg.'es,'zsﬁaawﬁ%&e&sieﬁ&e.‘z:.%?&&w; ol Muiiclpal Corporation of Greater 1
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(9] Structuresfuses permitted in LOS:

i) In a LOS exceeding 400 sq. m in area (in one piece),
elevated /underground water reservoirs/tanks, electric sub-
stations, pump houses, facility for treatment of wet waste in situ
may be built and shall not utilize more than 10 per cent of the LOS
in which they are located.

(if) In a LOSof 1000 sq. m or more in area (in one piece and in one
place), structures for pavilions, gymnasia, club houses, swimming
pools and other structures for the purpose of sports and recreation
activities may be permitted with BUA not exceeding 15 per cent of
the total required LOS, . The area of the plinth of such a structure
shall be restricted to 10 per cent of the area of the total required
LOS in these regulations. The total height of any such structure,
which may be Ground + one storey shall not exceed 8 m. The height
may be increased to 13 m to accommodate badminton
court/squash court. Where club house is proposed in LOS, then
provision for gymnasium/fitness centre/yogalaya in club house
shall be insisted upon. Structures for such sports and recreation
activities shall conform to the following requirements: -

(a) The ownership of such structures and other appurtenant users
shall vest, by provision in a deed of conveyance, in all the owners
on account of whose cumulative holdings the LOS is required to be
kept as LOS, in the layout or sub-division/amalgamation/plot of
the land. v

(b)The proposal for construction of such structure should come as
a proposal from the owner/owners/ society/societies or federation
of societies shall be meant for the beneficial use of the
owner/owners/members of such society/societies/federation of
societies.

(¢) Such structures shall not be used for any other purpose, except
for recreational activities.

(d)The remaining area of the LOS shall be kept open to s'lgy and
accessible to all members as a place of recreation.

(e} The owner/owners/or society or societies or federation of the
societies shall submit to the Commissioner a registered
undertaking agreeing to the conditions in (a) to (d) above.

() LOS in a private layout shall be for the exclusive use of the
residents of such private layout only and shall niot be subjected to
acquisition by MCGM /Appropriate Authority. Further in such cases
area of existing Recreational Open Space shall have to be
maintained by residents of such private layout.

Development Plan 2034
Yol Municipal Comporation of Greater Mumbal

@:Revelopment ControlandBromotionRequlation;2034 .,
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{h} Structures/Uses permitted in recreational open spaces“Construction of Solid Waste
Management System as per the National Building Code of India, Part 9 Flumbing Services,
Section 1-Water Supply, Drainage & Sanitation (including Solid Waste Management)
paragraph 6 /bio degradable waste treatment plant, in the layout LOS , having area
2000 Sg.mt. & above within 10% of the LOS area.”

(2) LOS in industrial plots/layout of industrial plots in any
industrial plot admeasuring 1000 sq. m or more in area, 15
per cent of the total area shall be provided as LOS subject to:

(i.) such LOS shall have proper means of access and shall be so located
that it can be conveniently utilised by the persons working in the
industry;

such LOS shall be kept permanently open to sky and accessible to

all the owners and occupants and trees shall be grown therein at

the rate of 5 trees for every 100 sq. m of the said open space or at
" the rate of 1 tree for every 100 sq. m in other cases. In between the

trees planted along the boundary of plot, shrubs with grass shall

be planted.

Note:

1. The area of LOS shall be calculated on the area excluding the

areas under DP road/ setback/ reservations area to be handed over

to appropriate authority

2.The minimum 60% of the required LOS shall be provided
exclusively on the ground and at least 50% of this shall be provided
on mother earth to facilitate the percolation of water and balance
40% of required LOS may be provided on podium area extending
beyond the building line. The LOS on mother earth shall not be
paved and all LOS shall be accessible to all the occupants of the
plot/layout.
Rest of the compound pavement other than stated above shall be paved
., with perforated paving having adequate strength, in order to facilitate
- percolation of rain water into the ground.
The entire LOS may be provided on top most podium open to sky subject
to condition that 1.5 m. unpaved distance shall be kept for planting of
trees and thereafter marginal open space required as per Regulation 47(1)
for the maneﬁvering of fire fighting engine (& other equipments) on site
from where light & ventilation is derived shall be provided on two sides.
The area of said 1.5 m. wide strip shall not be counted in required LOS.
If LOS is proposed on podium, then no parking shall be allowed on the
same and rain water harvesting shall also be provided on podium .

3 g ] Development Plan 2034
= ,g!s!ge.,.s._g.t:v@Agﬁl;,,_qﬁﬁrgmgﬁqg&qqyigljgp;gpggi_'_:#,:y' Municipal Corporation of Greater Mumbai
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VAKALATNAMA

I am not the member of the Maharashtra Advocates' Welfare Fund. Hence the Stamp of Rs.2/- is not
affixed herewith.

Advocate for the Respondent No. 27

BEFORE THE NATIONAL GREEN TRIBUNAL, WESTERN
ZONE BENCH, PUNE

APPLICATION NO. 43 OF 2023

Sagar Kantilal Devre .. Applicant

VERSUS .
The State of Maharashtra & Others ... Respondents
To

The Ld. Registrar,
National Green Tribunal,
Western Zone Bench, Pune ¥ \BERGp toyny

82esy oy oy

Sir / Madam,
I, Mahendra Vaity, the Executive President of Rajnigandha
Foundation the Respondent No. 27 above named, do hereby
appoint Mr. Yogesh S. Samant, Advocate, High Court, Bombay to
act, appear and plead for me in the above matter. o
IN WITNESS WHEREOF, I have hereunto set and
subscribed my respective hands to this writing on this ____ day of

June 2026.

ACCEPTED:
YOGESH S. SAMANT | O“W
Advocate, Bombay High Court Mahendra Vaity

A/ 7, Palm Acres CHSL, M.P. Road,
Mulund (East), Mumbai — 400 081.
Email: - kalinayogesh@gmail.com
Mob No.: 8657464608
MAH/9850/2023
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TRIBUNAL, WESTERN ZONE BENCH,
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APPLICATION NO. 43 OF 2023

Sagar Kantilal Devre
«. Applicant
VERSUS
The State of Maharashtra & Others
... Respondents

AFFIDAVIT-IN-REPLY ON BEHALF OF
RESPONDENT NO. 27

Mumbai, Date: 06 June 2026

YOGESH S. SAMANT
Advocate, Bombay High Court
A/ 7, Palm Acres CHSL, M.P. Road,
Mulund (East), Mumbai — 400 081.
Email: - kalinayogesh@gmail.com
Mob No.: 8657464608
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